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I Introduction 
 

1. This is an application concerning a work assignment 
(“jurisdictional dispute”) filed pursuant to section 99 of the Labour 

Relations Act, 1995, S.O. 1995, c.1, as amended (the “Act”).  It was 
filed by the Canadian Media Guild, Local 30213 of The Newspaper 

Guild/Communications Workers of America (“the Media Guild” or 
“the Guild”) concerning disputes over various areas of work, both 

general and specific, with the Communications, Energy and 
Paperworkers Union of Canada, CEP Local 72M (as it was at the time of 

the filing of this jurisdictional dispute but now part of UNIFOR 
(hereinafter referred to as either the “CEP” or “Unifor” or as it was 

originally prior to its affiliation with CEP “NABET”) performed for The 

Ontario Educational Communications Authority (TVO) (“TVO”).  The 
jurisdictional dispute was filed with the Board on March 2, 2012 

(although the underlying history of disputes and grievances precedes 
that date, as explained below, by a number of years).  There were a 

number of preliminary and procedural arguments which resulted in 
several decisions of the Board (differently constituted) and 

unsuccessful mediation in the fall of 2012 and the spring of 2013.  
Most significantly in an earlier decision dated November 19, 2012, 

(Ontario Educational Communications Authority (TVO), [2012] 
O.L.R.D. No. 4202; 2012 CanLII 72731 (ON LRB)), CEP’s preliminary 

objections to the Board inquiring into this jurisdictional dispute 
because of delay, that the parties had already attorned to the 

jurisdiction of various arbitrators, or that the Media Guild had brought 
this application for an “improper purpose” were rejected (“the McKellar 

decision”). 

 
2. The hearing with respect to the merits of the jurisdictional 

dispute commenced on July 4, 2013 and occupied seven full hearing 
days, ultimately concluding on February 6, 2014.  There were lengthy 

and extensive submissions by all of the parties including a day in the 
middle of those submissions when the parties determined it would be 

best to call some viva voce evidence.  This is the decision of that 
jurisdictional dispute.  This decision, as prolix as it may be, does not 

attempt to address every single submission or argument raised by the 
parties in all of their submissions, only those that have been material 

to my decision (and to some extent in the proportion which they were 
argued by the parties). 
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II The Parties 
 

(a) TVO 
 

3. TVO was created in 1970 pursuant to the Ontario Educational 
Communications Authority Act, R.S.O. 1990, c.O.12 (the “OECA Act”).  

The objects of TVO are set forth in section 3 of the OECA Act: 
 

3.  The objects of the Authority are, 
 

(a) to initiate, acquire, produce, distribute, exhibit or 
otherwise deal in programs and materials in the 
educational broadcasting and communications fields; 

 
(b) to engage in research in those fields of activity 

consistent with the objects of the Authority under 
clause (a); 

 
(c) to discharge such other duties relating to educational 

broadcasting and communications as the Board 

considers to be incidental or conducive to the 
attainment of the objects mentioned in clauses (a) 

and (b); and 
 
(d) to establish and administer distance education 

programs. 

 

4. In accordance with this statutory mandate, TVO provides a 
wide variety of educational programming.  It provides children’s 

programming to teach and support the province of Ontario’s education 
curriculum and operates (as of apparently 2002) the Independent 

Learning Centre (“ILC”) (originally a division of the Ontario Ministry of 
Education) as well as operating three websites: TVO.org; 

TVOParents.com and TVOKids.com.  The ILC provides students with an 
alternative means of study and assessment leading to a high school 

diploma.  While that used to be a paper-based service, it is now an 
on-line service. 

 

5. In addition, TVO creates and produces a small amount of 
programs with a broader objective of educating all citizens of the 

Province and engaging them in discourse over a wide variety of 
subject matters such as The Agenda With Steve Paikin, Big Ideas and 

Allan Gregg in Conversation.  All of this was originally done by 
broadcast on television but, with rapidly-changing technology, it is 

increasingly being done digitally (TVO has been converting from an 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90o12_f.htm#s3
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analog to a digital system) and over the internet on-line.  Many (if not 
all) of these television programs and their “on air” personalities now 

have accompanying websites, blogs or Twitter accounts.  All of this is 
rapidly changing even as this decision is being written.  It is these 

changes and the response of TVO to them that has essentially led to 
the filing of this jurisdictional dispute. 

 
(b) The CEP 

 
6. The predecessor trade union of the CEP, the National 

Association of Broadcast Employees and Technicians AFL-CIO-CLC 
(“NABET”), was first certified as the exclusive bargaining agent for an 

all-employee bargaining unit of the employees of the Ontario 

Educational Communications Authority, now TVO, by decision and 
certificate of the Board dated July 9, 1971.  Although described as an 

“all employee” bargaining unit, there is a very lengthy list of 
exclusions: 

 
… save and except supervisors and managers and persons 

above the rank of supervisor and manager, associate 
supervisors, office and sales staff, announcers, 
carpenters, chief accountant, chief engineer; clerks general 

II including duplicating machine operators and supply 
clerks; clerks general III including bookkeeping machine 

operators, publications clerks, script clerks, operations 
clerks, accounts clerks, distribution clerks, publications 
officers, travel clerks and personnel clerks; clerks general 

IV including payroll clerks, clerk assistants, budget clerks, 
and personnel clerks; clerical stenographers III including 

secretaries 3; clerical typists 2 including unit typists and 
typists; corporate officers; curator of media resource 
centre; design co-ordinators; development officers; 

duplicating machine operators (operations and 
engineering); education officers I, II, III, and IV including 

educational supervisors, educational producers, 
assistant superintendents and program organizers; 
educational superintendents II including program 

organizers; engineers IV including supervisors of 
engineering services; executive producers including 

producers; film directors including directors of 
production; information officers I, II, and III; Library 

Technicians II including librarians; management 
supervisors I including copyright clearance assistants, 
assistants to program co-ordinators, assistant unit 

managers, and administrative assistants; management 
supervisors II including film co-ordinators administrative 
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assistants, production co-ordinators, senior unit managers, 
unit managers, scheduling supervisor, copyright clearance 
assistants, broadcast traffic supervisor, supervisors of 

technical operations, and operations co-ordinators; 
management supervisors III including script co-ordinators, 

presentation co-ordinators, talent co-ordinators and 
program procurement officers; management supervisors IV 
including supervisors of production services; offset 

operators II; producers; program organizers I; 
purchasing officers III including purchasing 

accommodations officer; research assistants VII including 
administrative assistants; research officers; secretaries 
III, IV and V; senior executive producers including 

executive producers; senior secretaries II; typists II 
including channel 19 receptionists, channel 19 

receptionist/typists, unit typists and typist/receptionists; 
and typists III including unit typists, … 
 

[emphasis added] 
 

7. NABET was subsequently certified for an office and clerical 
bargaining unit of TVO, by decision of the Board dated October 16, 

1972.  Again, that bargaining unit had a lengthy list of exclusions: 

 
… all office and sales employees of the respondent working 

in and/or out of Metropolitan Toronto, save and except 
supervisors and/or managers and persons above the ranks 
of supervisor and manager, superintendents, assistant 

superintendents, associate superintendents, producers, 
director/producers, executive producers, educator 

producers, education supervisors, Engineers, 
accountants, corporate officers, curator MRC, librarian 
MRC, design co-ordinator, project officers, project 

consultants, financial officers, industrial relations officers, 
talent relations officers, internal auditor, operations 

co-ordinator, copyright clearances officers, assistants to 
copyright clearance officers, production co-ordinator, 
presentations co-ordinator, purchasing officers, research 

officers, assistant research officers; secretary to manager 
of accounting, maximum of 2 secretaries to each of 

Chairman, Executive Director, General Manager, Secretary, 
legal officers, Branch Directors, Superintendent of 
Research and Development, Superintendent of Regional 

Liaison, Manager of Marketing, Associate Superintendents 
– Programming, and corporate officers; personnel clerks, 

stock shot officer, talent co-ordinator, payroll clerks, 
administrative assistants, accommodations officer, MTST 
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officers, stores officer (supervisor), special services 
assistant (MSI), script co-ordinator, scheduling officer, 
personnel officers, regional affairs officers, sales officer, 

and those persons heretofore covered by subsisting 
collective Agreements, constitute a unit of employees of 

the respondent appropriate for collective bargaining. 
 

[emphasis added] 

 

8. The most recent (July 1, 2008 to June 30, 2012) collective 
agreement between CEP and TVO contains a definition of employee in 

Article 2.1: 
 

2.1  Employee 
 
The term “employee” as used in this Agreement shall mean 

any person employed by the Authority in a classification 
included within the Local 72M bargaining unit referred to in 

Article 2.2, and shall include any job created in the 
future which the parties, by mutual consent, decide 
to include within the Local 72M bargaining unit. In the 

event that mutual consent is not reached, such failure shall 
not become the subject of a grievance under this 

Agreement, but may be referred to the Ontario Labour 
Relations Board. Notwithstanding, upon mutual agreement 

of the parties, the matter may be referred to arbitration. 
 

[emphasis added] 

 
and explicitly incorporates the Board certificates into its recognition 

clause in Article 2.2: 
 

2.2  Bargaining Unit 
 

The Authority recognizes the National Union as the 
exclusive bargaining agent for all persons defined by the 

Ontario Labour Relations Board in its decision of July 9, 
1971 and October 16, 1972 with the exception of: 
 

Supervisors and Managers, persons above the ranks of 
supervisor and manager, and:  

 
Advisory Councils Liaison Officer  
Business Manager (ILC)  

Guidance Counselor/Coordinator (ILC)  
Head, Internal Audit  
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Head, Learner Services  
Human Resources Generalist  
Human Resources Officer  

Innovation Program Manager  
Lawyer  

Mathematics & Science Student Counselor (ILC)  
Network Security Officer  
Production Manager  

Program Business Specialist  
Project Manager 

Publications Manager  
Senior Financial Analyst  
Senior Payroll Administrator  

Training & Development Specialist  
Executive Assistants and Confidential Secretaries 

 
CMG Positions  
Acquisitions Officer I  

Acquisitions Officer II  
Associate Producer  

Director  
Host Producer  

Producer Director I  
Producer Director II  
Promo Producer  

Senior Producer/Director 
 

[emphasis added] 
 

9. The collective agreement also has a jurisdiction clause which is 
explicitly connected to a job classification and duties clause which was 

the subject of much argument during the proceedings. 
 

ARTICLE 9 
 

Jurisdiction 
 

9.1 The Authority agrees to continue the present 

practice of assigning duties, as described in Article 10, 
relating to the preparation, administration, audition, 

rehearsal, recording and/or broadcast of the 
Authority's television programs or other Authority 
projects, to employees as defined in Article 2. 

 
9.1.1 Subject to Article 3 and other definitions of 

Management Rights outlined in this Agreement, the 
Authority agrees that it is not its intention to transfer or 
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subcontract any work or function covered by this 
Agreement which shall result in a reduction in the 
number of employees in the bargaining unit, as of 

the effective date of this Agreement, nor will the 
Authority transfer or subcontract any work or 

function covered by this Agreement to avoid the 
hiring of full-time employees in the bargaining unit. 
 

. . . 
 

9.1.2 The Union agrees that the Authority shall not be 
required to alter existing practices with regard to the 
following: 

 
(a) Outside contractors retained by the 

Authority for specific installation, 
modification and/or repair.  This includes 
outside contractors involved with the 

installation, modification and/or repair of 
computer systems, programs and related 

equipment. 
 

(b) The Authority's program staff may handle 
and operate outside of Broadcast Operations 
facilities non-broadcast quality equipment 

limited to: one non-professional video 
camera, one light, and one microphone for 

the purposes of conducting informal 
auditions (open calls) for strictly non-
broadcast uses. 

 
(c) The Authority's staff may handle and operate 

outside of VTR editing rooms and outside 
broadcast vehicles, non-broadcast quality 
videotape equipment and other such 

technology for instruction, content 
evaluation, pre-editing screening and post-

production conditioning, which does not 
include physical or electronic editing or 
preparation for broadcast.  In addition, the 

Authority's staff may handle and operate the 
Avid Media Logger Software to supplement 

the paper edit process and to create 
electronic shot lists to be utilized by 
bargaining unit editors. 
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(d) The Authority's staff may handle and operate 
non-broadcast quality equipment in the 
course of their duties of making 

presentations and teaching students the use 
of television.  Further, the Authority may 

allow students to use its equipment where 
the express purpose of doing this is to 
instruct and develop the skills of the 

students. Nothing in this clause shall permit 
the Authority to use material created in this 

way on air. 
 
(e) The Authority may use material shot by 

amateurs of a unique nature which the 
Authority has not commissioned to be shot 

nor required as an element for its 
programming, nor which it could have 
produced itself. No more than two (2) 

minutes of such footage may be used "on-
air" in any one program. 

 
(f) The following may use technical equipment 

in evaluation, familiarization, demonstration 
and training in the execution of their normal 
job functions: 

 
Manager, Engineering 

Manager, Network Services & 
Maintenance 

Innovation Program Manager 

Manager, Business Process Improvement 
Transmissions Supervisor 

Network Security Officer 
Supervisor, Digital Media Services 
Service Desk Manager 

Manager, Technical Production Services 
Manager, SDS Technology 

 
(g) The Authority's staff may handle and operate 

specialized library equipment. 

 
(h) Where systems and services for the 

initiating, acquiring, producing, distributing, 
exhibiting and otherwise dealing in programs 
and materials extend from the Authority's 

premises into other premises or systems, 
the Authority cannot accept, nor the Union 
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require jurisdiction over the termination of 
these systems. 

 

(i) It is agreed that the provisions of Article 
9.1.2 (a-h) will not be used to avoid filling a 

vacancy, or avoid hiring in the bargaining 
unit, or avoid penalties stipulated in this 
Agreement. 

 
9.2 New Devices 

 
The Authority will provide instructions and training when 
new equipment or procedures are introduced or when 

procedures are changed.  Should the introduction, 
replacement, supplementation or modification of any 

machinery, equipment or device which is, or would fall 
under the jurisdiction of the bargaining unit result in a 
layoff of employees, as distinguished from layoffs caused 

by change in programming or other normal factors, the 
Authority recognizes additional moral obligations to such 

employees and agrees to the following conditions in 
fulfillment of such obligations. 

 
9.2.1 Upon written application by the employee(s), the 
Authority agrees to exert every effort to find other 

positions within the organization for any such affected 
employee(s).  Provided that such affected employee(s) 

meet the qualifications set for positions by the Authority, 
the Authority agrees to give preferential consideration of 
employment for vacancies that exist at that time within the 

bargaining unit, without a reduction in pay. 
 

The posting and seniority requirements of the Agreement 
shall not apply where such employees are reassigned 
and/or relocated within the bargaining unit. If other 

positions cannot be found within the organization, the 
Authority will further provide such employees reasonable 

time off to be interviewed for positions outside the 
Authority. 
 

. . . 
 

9.2.3 While recognizing that it is not the intention of the 
Authority to reduce staff by means of the introduction of 
new equipment, it is agreed that should such a reduction 

become necessary, the Authority will give the Union as 
much advance notice as is practicable.  Such notice shall 



- 12 - 

 
 

 

be in writing and shall state the nature of the changes 
contemplated and the number of positions likely to be 
affected.  Upon receipt of such notice by the Union the 

parties shall arrange a meeting(s), for the purpose of 
achieving an understanding to assure that any hardship to 

the employees affected shall be minimized.  This shall be 
done by providing wherever possible alternative 
employment within the Authority for employees whose jobs 

have been eliminated, by joint efforts on the part of the 
Authority and the Union to obtain employment with other 

employers for any employees who cannot be relocated 
within the Authority, and by any other means that the 
parties may, by mutual agreement, decide upon. 

 
9.3 The Authority recognizes the value of training 

programs that develop and maintain the skills of 
employees, and will undertake to provide such training as 
is permitted by available funds. 

 
9.3.1 In accordance with its educational policy, the 

Authority undertakes to train employees when it is a job 
requirement, in order to encourage employees to develop 

and improve their job performance, or when, in the view of 
the Authority, it is required to meet the changing priorities 
and requirements of the Authority. 

 
. . . 

 
ARTICLE 10 

 

Job Classifications and Duties 
 

10.1 Local 72M bargaining unit employees shall perform 
all the duties set out in Article 9.1 pertaining to the 
Authority's operations and shall set up, operate and 

maintain professional television equipment and 
accessories. Such duties apply principally to: 

 
Presentation of programs and other educational materials, 
rehearsal of programs, recording and/or auditions, the 

preparation of material and/or designs for programs and 
maintenance, some design of equipment, systems or 

materials and certain ancillary administrative functions. 
 

. . . 
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10.1.2 It is the right of the Authority to establish the 
duties of any job and, in so doing, it will accurately reflect 
these duties in a job description.  The Authority recognizes 

that it is the right of the Union to negotiate salary rates for 
all new or amended job classifications that fall within the 

scope of the bargaining unit. 
 
Notwithstanding the above, the parties have agreed to 

establish a Joint Job Evaluation Committee for the purpose 
of evaluating and rating new or amended job classifications 

within the scope of the bargaining unit. 
 
The job descriptions which have formerly been reproduced 

in the body of this Agreement shall be appended to the 
back of the Agreement as job summaries and shall remain 

an integral part of the Agreement. However, it is 
understood that the full job description as rated by the 
Joint Job Evaluation Committee shall supersede the 

appended job summaries. 
 

. . . 

 

10. The simple observation at this point is that although the CEP 
bargaining unit was frequently referred to by the parties as an 

“all employee” or the “technical” bargaining unit, the real picture is far 
more complex and nuanced. 

 
11. During the course of these proceedings, CEP merged to 

become Unifor.  Again, throughout this decision, NABET, CEP or Unifor 
may be used interchangeably. 

 
(c) The Media Guild 

 

12. The Guild was certified by decision of October 27, 1999 as the 
exclusive bargaining agent for all TVO employees: 

 
“… whose core functions are the preparation, creative 

development, production, direction and completion 
of programs for broadcast on television and/or the 
internet, save and except supervisors, persons above the 

rank of supervisor and individuals and positions who are 
represented by the Communications, Energy and 

Paperworkers Union of Canada, Local 72m and 
NABET-CEP, Local 700, the ACTRA Performers' Guild 
(ACTRA), The Union des Artistes (UDA), the American 

Federation of Musicians (AFM), The Writers Guild of Canada 
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(WGC) and the Société des Auteurs, Recherchistes, 
Documentalistes et Compositeurs (SARDEC).” 
 

[emphasis added] 
 

The CEP had intervened in the Media Guild’s certification application to 
protect its interests. 

 
13. The decision also contained a clarity note providing: 

 
“1. Employees engaged on a contractual basis are 

included in the Bargaining Unit. 
 

2. The following individuals employed as website 
specialists are excluded from the Bargaining 

Unit: [6 individuals listed].” 

 

[emphasis added] 
 

14. Interestingly enough, the decision also noted at para. 8: 
 

Notwithstanding, the agreement of the parties as to the 
description of the bargaining unit there remains 
outstanding issues between the parties as to the 

composition of the bargaining unit, and who should be 
included within the bargaining unit. The parties will 

endeavour to settle these matters between them, but in 
the event they are unable to do so, the parties reserve the 
right to submit such issues to the Board. 

 
15. The Board then issued a certificate pursuant to section 9(2) of 

the Act, an interim certificate, “pending the final resolution of the 
composition of the bargaining unit”.  I am unaware of what, if 

anything, came out of those discussions. 

 
16. The Guild and TVO have been bound to a series of collective 

agreements, the current one which recognizes the Guild in Article 2.1 
as the sole and exclusive bargaining agent of: 

 
“full-time employees of OECA in a [sic] and/or based in the 

City of Toronto and the City of Ottawa whose core 
functions are the preparation, creative development, 
production, direction, and completion of: 
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1. programs for broadcast on television and/or the 
internet; 
 

2. educational programs, products and services; 
 

save and except supervisors, persons above the rank of 
supervisor, web specialists and individuals and 
positions who are represented by the 

Communications, Energy and Paperworkers Union of 
Canada, Local72M …” 

 

[emphasis added] 

 
17. Article 4.1 of the Guild collective agreement describes the 

jurisdiction of the Guild by requiring TVO to continue to assign to 
members of the Guild: 

 
… duties relating to the preparation, creative development, 

production, direction and completion of: 
 
(i) programs and material for broadcast on television 

and/or the internet; 
 

(ii) educational programs, products and services; 
 

By way of example, but not limited to, this includes all 
employees of the bargain (sic) unit whose core functions 
are associated with the elaboration, preparation, 

production, coordination and completion of television 
programs, curriculum, educational and or learning 

materials, produced by the Authority for broadcast and/or 
the internet. 

 

18. Some of the parties referred to this bargaining unit as the 
“content producers”, but just as it may be overly simplistic to describe 

the Unifor bargaining unit as the technical unit, that may be an equally 
simplistic description of the Media Guild bargaining unit.  

 

III History 
 

19. There has been a multiplicity of grievances, largely filed by 
Unifor against TVO, and in which the Media Guild sought to intervene, 

that have led to the filing of this jurisdictional dispute.  As well, the 
parties (or some of them) have attempted to address these disputes in 

their collective bargaining, as discussed later.  There are two 
recently-created positions at TVO over which the two unions battle – 
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Digital Media Producer (DMP) and Instructional Designer (ID); both 
unions asserting the positions belong in their bargaining unit.  The 

DMP positions were assigned by TVO to the Media Guild bargaining 
unit.  After initially asserting they were excluded management 

positions, TVO took no positions about which bargaining unit the ID 
positions should be placed. 

 
20. I outline this history solely so that the context of this decision 

can be better understood and to the extent it affects the various 
factors the Board considers in determining jurisdictional disputes.  I 

note again that the McKellar decision has already rejected the CEP’s 
arguments that this jurisdictional dispute not be entertained because 

of the delay of the Media Guild or TVO or that the parties had already 

attorned to the jurisdiction of various arbitrators, and there is no 
useful purpose in repeating those reasons here. 

 
(i) The CEP Unfair Labour Practice Complaint 

(“the CEP ULP”) 
 

21. As early as December 15, 2009, the CEP filed an unfair labour 
practice (“ULP”) complaint alleging violation of various sections of the 

Act by TVO in either creating new positions or reclassifying existing 
positions and unilaterally assigning such positions to the Media Guild 

bargaining unit or assigning work commonly performed by CEP 
members to members of the Guild (which at the time crystallized 

around the circumstances involving an individual named Will Beck).  
TVO disputed CEP’s allegations and sought the dismissal of the ULP.  

Not surprisingly, the Media Guild intervened.  The ULP did not 

ultimately proceed but there were a number of settlement meetings in 
which it was disclosed (as already adverted to in the ULP) that the CEP 

had filed a number of grievances against TVO under its collective 
agreement about the assignment of such work to Media Guild 

members.  As a result, the Media Guild became aware of those 
grievances and sought to intervene in most, if not all, of them.  By and 

large, the CEP opposed the intervention of the Media Guild, asserting 
that such grievances were private contractual disputes under its 

collective agreement with TVO to which the Media Guild was a 
stranger. 

 
(ii) The CallParrot Grievance  

 
22. This early grievance (and apparently the first one actually 

referred to arbitration), referred to by the parties as the CallParrot 
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grievance is arguably (on a smaller scale) representative, on many 
levels, of the nature of this jurisdictional dispute between these 

parties.  It also had a long tortured history. 
 

23. The grievance was about the assignment of work which was 
aptly described by Arbitrator Marilyn Nairn (before whom the 

grievance was ultimately adjudicated) in her preliminary award in 
Ontario Educational Communications Authority v. Communications, 

Energy and Paperworkers Union of Canada, CLC CEP, Local 72M, 
[2010] O.L.A.A. No. 443 (“Nairn decision #1”) at para. 5: 

 
… The work in dispute involves the use of particular 

recording software known as CallParrot. When linked to a 
telephone, the software allows for the recording of the 

telephone conversation. In particular, it is alleged that 
Ms. Michaelis [employed as a Producer/Director I in the 
Media Guild bargaining unit] used this software in 

connection with recording one or more interviews as part 
of a web-based project concerning autism and that the 

recording and editing of that interview was for purposes of 
broadcast as a podcast on the employer's website. It is 

alleged that as the recording and editing work was for 
purposes of broadcast, the work is within the exclusive 
jurisdiction of the CEP. 

 
24. Arbitrator Nairn subsequently, in the decision on the merits, 

Ontario Educational Communications Authority v. Canadian Labour 
Congress (Communications, Energy and Paperworkers Union of 

Canada) Local 72M (Collective Agreement Grievance), [2011] O.L.A.A. 
No. 437 (“Nairn decision #2”) at para. 4, noted: 

 
… Had Ms. Michaelis recorded the interviews solely for 

research purposes, the CEP would not have objected. It is 
the fact that the audio recordings were subsequently used 

as podcasts that triggered the grievance. 

 

25. Prior to the introduction of CallParrot, Ms. Michaelis could have 
simply recorded her interview for research purposes (if only to ensure 

the accuracy of any quotations) with a cassette-type recorder.  In fact, 
it appears that Ms. Michaelis’ use of the CallParrot technology was 

triggered by the fact that her tape recorder was broken.  No CEP 
member would have been involved in the recording of these interviews 

on cassette tape.  Without going into the detailed history of or the 
reasons for the introduction of the CallParrot technology to TVO 

(outlined in the Nairn arbitration awards), it allows the interview to be 

http://www.canlii.org/en/%09%09%09%09%09%09%20%20%20%20%09%09%09%09%09%20%20%20%20/en/on/onla/doc/2010/2010canlii99182/2010canlii99182.html?searchUrlHash=AAAAAQAoInJlY29yZGluZyBzb2Z0d2FyZSBrbm93biBhcyBDYWxsUGFycm90IgAAAAAB%20%20%20%20%09%09%09%09%09
http://www.canlii.org/en/%09%09%09%09%09%09%20%20%20%20%09%09%09%09%09%20%20%20%20/en/on/onla/doc/2010/2010canlii99182/2010canlii99182.html?searchUrlHash=AAAAAQAoInJlY29yZGluZyBzb2Z0d2FyZSBrbm93biBhcyBDYWxsUGFycm90IgAAAAAB%20%20%20%20%09%09%09%09%09
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recorded by the interviewer (in that case the Producer/Director I) by 
pressing a record button (or clicking a mouse) at the outset or at any 

time during the telephone call. 
 

26. The CEP opposed the intervention of the Media Guild in the 
arbitration (although all parties recognized the underlying dispute was 

a jurisdictional dispute under the Act, no party had yet commenced 
these proceedings, or any other complaint under section 99 of the 

Act). 
 

27. In Nairn decision #1, in a preliminary award, Arbitrator Nairn 
allowed the Media Guild to intervene and have standing as a party 

upon delivering a written undertaking and agreement to be bound by 

any award in the same manner and to the same extent as CEP and 
TVO.  The Media Guild did so and participated in the hearing.  In Nairn 

decision #2, the CEP’s grievance was allowed.  In particular Arbitrator 
Nairn noted: 

 
66.  At the outset, I note that this is not a jurisdictional 

dispute application under section 99 of the Labour 
Relations Act, 1995 as amended. It is a grievance filed 
under the terms of the collective agreement between the 

employer and the CEP. My jurisdiction arises directly from 
Article 6.2 of the CEP collective agreement pursuant to 

which this arbitration was constituted. Although referred to 
the CMG [the Media Guild] collective agreement, I have no 
jurisdiction to make any binding interpretation of the terms 

of that contract in the context of a grievance filed by the 
CEP. Nor, to my knowledge, has the CMG filed a 

jurisdictional dispute application before the OLRB. Thus, 
while there may well be merit to the employer’s argument 
that the criterion of economy and efficiency normally 

applied in jurisdictional disputes would have persuasive 
value should these unions share jurisdiction over the 

disputed work, that is not the issue before me. I am 
obliged to interpret the terms of the CEP collective 
agreement in order to determine the scope of the union’s 

work jurisdiction and apply that interpretation accordingly.  
 

67.  I also note that, although the CMG’s submissions 
raised the application of a de minimus principle, the 

employer and the union both requested that I not deal with 
the issue on that basis. As the dispute is fundamentally 
between those main parties, I decline to consider whether 

a de minimus principle may be appropriate in the 
circumstances. 
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28. Arbitrator Nairn then based her analysis solely on the wording 

of the CEP collective agreement (and in particular Articles 9.1 and 10.1 
supra).  She concluded that “a podcast posted on any of the 

employer’s websites is appropriately considered to be the broadcast of 
the material recorded”, that the evidence did not establish that 

recordings made by producers had been posted on TVO’s website prior 
to the grievances, that the language of the CEP collective agreement 

conferred exclusive jurisdiction to its members to perform work 
covered by it, that even if the recording of the interview was originally 

made for research and not broadcast purposes, that the evidence did 
not support a conclusion that CEP members had lost any hours of work 

as a result, and that the use of a new tool (CallParrot) was of marginal 

relevance.  She concluded at para. 103: 
 

103.  Having regard to all of the above, this grievance is 
allowed. I find that the work of recording for broadcast 
purposes, which includes posting as a podcast, is the 

exclusive work of members of the CEP bargaining unit. I 
further find and hereby declare that the employer violated 

Articles 9.1 and 10.1 of the collective agreement when it 
posted as podcasts on its website, recordings of telephone 
interviews made by Ms. Michaelis for research purposes, 

using CallParrot software. Finally, I hereby direct the 
employer to cease and desist from posting on its websites, 

recordings made by persons who are not members of the 
CEP bargaining unit using CallParrot software. 

 

29. But that did not end the matter.  TVO sought judicial review of 

the Nairn award.  Just prior to the commencement of the hearings in 
this application, the Divisional Court released its decision (see Ontario 

Educational Communications Authority v. Communications, Energy and 
Paperworkers Union of Canada, Local 72M, [2013] O.J. No. 2719).  It 

quashed the Nairn award on two bases, first that the interpretation 
was unreasonable: 

 
[54] In my opinion, the Arbitrator in this case 

unreasonably focused on a subsequent use of the recording 
rather than the purpose for which the recording was made. 
It was, in my opinion, unreasonable to conclude that TVO 

cannot post content on its website that was legitimately 
recorded by a member of CMG at the time the recording 

was made, in furtherance of one of her core functions.  
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[56] It was also, in my opinion, unreasonable to 
suggest that the dismissal of the grievance would allow 
TVO to make recordings ostensibly for research and then 

repurpose them for broadcast in the absence of any 
evidence. There was no evidence that TVO had in the past 

or might in the future have CMG members record 
interviews for the purpose of posting them on-line, thereby 
avoiding the requirements of the collective agreement. 

Indeed, the evidence was that Ms. Michaelis and other 
CMG members commonly recorded interviews for the 

purpose of research. Once TVO decided to post the 
interviews, the work was done by a CEP member. 

 

[65] In my opinion, this decision is unreasonable. It does 
not fall within the range of possible, acceptable outcomes. 

When the work was performed, it was legitimately done by 
a non-CEP bargaining unit member. The work in question 
was in support of the core functions of the CMG member 

and took a few seconds to carry out. The Arbitrator’s 
decision leads to an impractical and unreasonable result. 

 
and, secondly, because there had been a denial of procedural fairness 

by refusing to consider the Media Guild’s de minimis argument: 
 

[63] The Arbitrator granted CMG the full rights of a 
party. Having done so, it was, in my opinion, a breach of 

procedural fairness for the Arbitrator to refuse to consider 
CMG’s argument on the basis that the other two parties did 
not want it considered. 

 
[66] I also conclude that there was a breach of 

procedural fairness when the Arbitrator refused to consider 
CMG’s argument with respect to the application of the de 
minimis principle.  

 
However, the Divisional Court did not remit the grievance back to the 

arbitrator or another arbitration as 
 

“there is no purpose to be gained in doing so. There either 
was a violation of the collective agreement or there was 

not.” 

 

(iii) The Digital Media Producer (“DMP”) Grievances 
 

30. When the DMP position was created in or about 2009, and 
discussions between TVO and the CEP and the Media Guild about the 
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proper bargaining unit placement of the position could produce no 
agreement, TVO, after assessing in which bargaining unit the position 

more appropriately fit, ultimately placed the position in the Media 
Guild bargaining unit.  TVO did that notwithstanding that as the 

various duties of DMP were coalescing over time before the position 
was actually created, many of the duties (referred to by the parties as 

“packaging”) were being performed by Dave Erwin, a VTR editor in the 
CEP bargaining unit.  In fact, Erwin was offered one of the positions 

when they were posted as the “best” candidate – which he ultimately 
refused because issues regarding his pension could not be resolved to 

his satisfaction.  However, at all times Erwin was performing such 
work, he was paid a premium under the CEP collective agreement for 

performing “work outside the bargaining unit”.  

 
31. Perhaps not surprisingly, the planning of the DMPs in the 

Media Guild bargaining unit prompted the filing of two initial 
grievances by the CEP followed by four other grievances when four 

further DMP positions were filled and also treated as falling within the 
Media Guild bargaining unit.  The six grievances also came before 

Arbitrator Nairn.  This time, the parties agreed to the status of the 
Media Guild and its right to intervene on the same terms and 

conditions it had been permitted to intervene in the CallParrot 
grievance.  Although there was no dispute about the arbitrator’s 

authority to interpret and apply the CEP agreement under which the 
six grievances arose, the parties however immediately disagreed about 

the remaining scope of the arbitrator’s jurisdiction – whether she had 
authority to interpret and apply section 99 of the Act and related 

jurisprudence – TVO and the Media Guild asserting that she had, CEP 

asserting that she did not.  In a preliminary award dated January 15, 
2012 (“Nairn decision #3”), Arbitrator Nairn accepted the position of 

the CEP, and concluded that she neither had the authority to apply 
section 99 of the Act nor interpret the Media Guild collective 

agreement.  Following the release of Arbitrator Nairn’s award, the 
Media Guild requested an adjournment of the continuation of the 

hearings with respect to the DMP grievances in order for it to file this 
application.  Notwithstanding the objection of the CEP, in an interim 

award dated January 31, 2012, (Nairn decision #4) Arbitrator Nairn 
granted the adjournment provided this jurisdictional dispute was filed 

by a stipulated deadline.  It has been. 
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(iv) The Instructional Designer (“ID”) Grievances 
 

32. It appears that the ID positions were created by TVO in or 
about 2002 and first posted in 2003.  The position was initially treated 

by TVO as “non-union” – falling in neither union’s bargaining unit.  
However, it was not until 2007 that both the CEP and the Media Guild 

filed grievances alleging TVO failed to recognize the ID position within 
their respective bargaining units (the Media Guild grievance related to 

the discharge of an individual allegedly employed as an ID since 
2003).  By agreement of all the parties, both grievances were placed 

before Arbitrator Michel G. Picher.  In view of the decision rendered by 
Arbitrator Nairn in the CallParrot grievances and the Media Guild’s 

decision to file this jurisdictional dispute, the Media Guild also sought 

adjournment of the ID grievances which had already finally 
commenced with evidence being led at hearings on October 6 and 

November 28, 2011.  Again, the CEP strongly opposed such 
adjournment.  In an interim award dated March 15, 2012, Arbitrator 

Picher determined to adjourn the ID grievances: 
 

“Given the history of this dispute, and indeed the related 
disputes under what are described as a total of 16 similar 

grievances, I am satisfied that the path to certainty, 
stability and finality is best served by allowing the Guild to 
proceed with its application under section 99 of the Labour 

Relations Act and to adjourn this hearing to allow it to do 
so, in accordance with the undertaking which it has 

confirmed to this tribunal.” 

 

(v) Other Grievances 
 

33. There was still another group of grievances with which 
apparently Arbitrator Stephen Raymond was seized.  Those grievances 

were adjourned on agreement pending the filing of this jurisdictional 
dispute.  Quite frankly, it is difficult to get a handle on exactly how 

many actually different grievances there are – they have been referred 
to as approximately sixteen.  These included, among others, 

grievances by the CEP over Steve Paikin (a member of the Media Guild 
and host of TVO’s programme, The Agenda), posting to his blog either 

videos or pictures taken with his cell phone (some while covering 
events in his capacity as host on The Agenda, some while on 

vacation), which obviously had not been taken by a CEP member and 
which the CEP alleged violated its exclusive jurisdiction over broadcast 

work as provided in the CEP collective agreement.  Equally, they 

include various grievances when The Agenda went “on the road” and 
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different Media Guild producers (or other bargaining unit members) 
uploaded video clips, photographs or interview recordings to websites.  

In all of those grievances, the CEP asserted that TVO was ignoring its 
collective agreement and assigning work over which it had exclusive 

jurisdiction to members of the Media Guild but which involved duties 
the Media Guild and TVO characterized as incidental to their duties as 

producers or hosts. 
 

(vi) Collective Bargaining 
 

34. In this context of the changing world of technology, the 
evolving manner in which TVO fulfills its mandate, and the 

consequential increasing potential for jurisdictional disputes between 

the Media Guild and CEP, to say nothing of those disputes outlined 
above that either had already emerged between the parties or were 

about to, TVO and the Media Guild sought to address these issues (or 
at least a process to address these issues) in the bargaining for the 

last Media Guild agreement.  Letter of Agreement #7 [which is 
self-explanatory] was added to the current Media Guild agreement:  

 
LETTER OF AGREEMENT #7 - BETWEEN TVO AND CMG 

RE: TRIPARTITE PROCESS 
 
In May of 2006 the implementation began of a new 

Strategic Agenda for TVO to address the competitive and 
fast-changing environment, leverage the powerful 

strengths of the organization, align our content activities 
with the Ministry of Education’s priorities, and begin to 

build a financially sustainable operating model for the 
future. A corner stone of the Strategic Agenda is the 
conversion to digital technology and to that end, a 

significant financial investment has been made by the 
Government of Ontario. 

 
Technological advancements in the industry are enabling 
multiplatform content production and distribution that 

permits greater operational streamlining and efficiencies.  
It is recognized that the realization of these benefits may 

necessitate the creation or modification of job duties that 
cross the traditional jurisdictional boundaries of the 
bargaining units. 

 
In the above context, CMG agrees to participate in a 

tripartite process with representatives of TVO and CEP to 
discuss and address, and, where possible, resolve issues 
related to bargaining unit jurisdiction where the efficient 
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use of technology creates an overlap of traditional 
jurisdictions. 
 

It is agreed that it is in the best interest of all parties to 
address these issues in good faith with a view to the long 

term best interests of TVO and its employees and to seek 
mutually agreeable solutions in an open and cooperative 
manner in the spirit of the collective agreement. 

 
It is understood that this agreement is contingent upon the 

participation of CEP, local 72M and that TVO will be seeking 
such participation. 
 

Dated __________________, 2008 
 

For the Authority  for the Union 
 
Clara J. Arnold  Dan Oldfield 

Vice-President,   Staff Representative 
Human Resources 

 
35. Unfortunately, no such tripartite system was ever 

implemented since it was obviously (and explicitly) contingent upon 
the agreement and participation of the CEP.  The CEP in its separate 

negotiations with TVO refused to enter into a similar letter of 
agreement.  That was a position CEP clung to whenever suggested by 

the other parties and, in particular, TVO (or even by some of the 
arbitrators), throughout the various grievances or during the 

preliminary proceedings in this jurisdictional dispute (see the McKellar 

decision of November 19, 2012). 
 

36. I obviously wish to be both fair and accurate here.  CEP clearly 
and forcefully rejected any characterization of its position throughout 

as being either unrealistic or uncooperative.  Rather, the CEP says that 
TVO has begun systematically ignoring its collective agreement (and 

the jurisdictional protections contained in it) to the benefit of the 
Media Guild which has produced these many grievances and disputes.  

CEP characterized TVO’s and the Media Guild’s approach as a “one way 
street” – its assiduously-protected jurisdiction which had been 

bargained into the CEP collective agreement (which the CEP not only 
was entitled to protect but was its responsibility) would piece by piece 

be given to the Media Guild or its members for which the CEP or its 
members would receive nothing in return.  Having failed to convince 

the CEP to cooperate (or more accurately obtain concessions in 

collective bargaining), TVO, with the assistance of the Media Guild, 



- 25 - 

 
 

 

was now turning to the Board to get it for them – that was not what 
section 99 of the Act was for.  I will return to this argument later. 

 
IV Further Description of the Work in Dispute 

 — Viva Voce Evidence 
 

37. Since the amendments to the Act which no longer require a 
hearing to deal with jurisdictional disputes under section 99, virtually 

without exception, the Board has determined jurisdictional disputes by 
way of consultations without viva voce evidence.  In fact, in this 

application, after some initial debate between the parties and the 
Board, that was how this application was envisaged to proceed (see 

earlier Board (differently constituted) decisions dated February 26, 

2013 ([2013] O.L.R.D. No. 781, 2013 CanLII 9945 (ON LRB)) and June 
13, 2013 ([2013] O.L.R.D. No. 2382, 2013 CanLII 35496 (ON LRB)). 

 
38. However, equally in most jurisdictional disputes before the 

Board, the work in dispute is precisely defined.  As can be seen by the 
history recounted at some length, this jurisdictional dispute came to be 

seen by the parties as a means to resolving a multiplicity of grievances 
between the parties for the performance of various small pieces of 

work (e.g. CallParrot, the posting of videos or photographs to blogs on 
websites, etc.) as well as into which bargaining unit newly-created 

positions (DMPs, IDs) should be placed.  As a result, the precise nature 
of and the lines between the work being claimed (particularly in the 

newly-created positions) and work historically performed by already 
existing classifications in the collective agreements became “fuzzy”.  

Accordingly, after the first day of hearing, the parties agreed to call as 

witnesses one DMP and one ID who would be representative of all 
those in dispute (after preparation and circulation of full “will say” 

statements from each of them).  See earlier Board decision dated July 
8, 2013; [2013] O.L.R.D. No. 2680. 

 
(i) Instructional Designers — Ian Craine 

 
39. Ian Craine is an Instructional Designer (“ID”) at the 

Independent Learning Centre (“ILC”) within TVO.  Craine has been 
employed by TVO as an ID since 2008.  The ID was initially designated 

as a “non union” position. 
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 (a) The ILC 
 

40. The ILC is Ontario’s official provider of distance education.  It 
has been providing distance education to students in Ontario since 

1926 and its administration was ultimately transferred to TVO.  It 
provides services to approximately 20,000 students per year.  It 

occupies about one third of the fifth floor of TVO’s office and virtually 
all of the TVO employees who work for the ILC appear to be located 

there. 
 

41. The ILC creates and provides distance and on-line courses for 
high school students.  Through the ILC, students can complete high 

school courses as a distance education course.  The ILC also 

administers G.E.D. (General Educational Development) testing 
Province-wide to allow Ontario residents to earn an Ontario High 

School Equivalency Certificate. 
 

42. Unlike courses physically taught in an actual high school, 
students complete distance education courses by working at their own 

pace, on their own time, in their own home (or other learning 
environment) – what is characterized as “individual based” learning.  

This allows students who otherwise might not graduate from high 
school the opportunity to complete the courses they need to graduate. 

 
43. There are approximately 100 high school level distance 

courses offered by the ILC.  The courses are tied directly to the 
Ontario curriculum and they are offered in French and English. 

 

44. In the past, distance courses were predominantly in print.  
Hard copies of the course materials were created and sent to the 

student.  When ILC began to move away from print to on-line material 
in late 2009, this approach obviously changed.  Although some courses 

are still delivered in print, most courses are now delivered on-line.  
Initially, the ILC simply converted the print materials into “pdfs” and 

uploaded the “pdfs” to the ILC website for students to download.  In 
the last year and a half, the ILC has continued to evolve its method of 

course delivery and started to develop interactive on-line courses.  
These on-line courses are custom-made or purchased by the ILC. 

 
 (b) The Role of Instructional Designers at the ILC 

  
45. The ILC is overseen by the Managing Director, Sara Irwin.  IDs 

report to the Director of Curriculum and work at some and different 
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stages with Editors, Educational Production Specialists, contract 
Teacher-Writers, the Project Manager, Gordon Murphy and New Media 

Specialists assigned to ILC and the Director of Curriculum to create 
distance education courses.  All of these individuals are members of 

the CEP bargaining unit other than those in excluded managerial 
positions – none are in the Media Guild bargaining unit. 

 

46. IDs are hired as experts in the delivery of course material and 

pedagogy.  The ID is expected to understand how students learn, 
different methods of teaching and have the ability to apply this 

knowledge to the creation of distance education courses so that the 
courses are effectively taught to students.  However, unlike the 

Teacher-Writers (see infra), the IDs are not required to be certified 

teachers.  The only tool that IDs would typically use in the 
performance of their work is a computer. 

 
47. There are currently five IDs at the ILC.  Three of the IDs have 

a Master of Arts in Educational Technology from Concordia University 
(a program intended to prepare educators to identify educational 

problems and apply new developments in psychology, 
information/communication and technology and management theory 

or systems analysis to solve problems).  One ID has a Master of 
Science in Education from Indiana University and the fifth ID, Craine, 

is pursuing a PhD at the University of Toronto, having previously 
obtained a BSc in zoology and an MSc in population ecology. 

 
48. IDs work with the Director of Curriculum to develop distance 

education courses.  IDs are required to produce 2.5 to 3 courses per 

year as assigned by the Director of Curriculum.  The courses are 
sometimes in the ID’s particular area of education and experience but 

not always.  It is not uncommon for an ID to be assigned to produce a 
course outside their area of expertise. 

 
49. It is a time-consuming process to create distance education 

courses.  On average, it takes approximately 4-6 months to create a 
course.  Some courses, such as science courses, tend to involve more 

work than others. 
  

 (c) IDs and Teacher-Writers 
 

50. Once an ID is assigned a course, the ILC will generally engage 
two Teacher-Writers per course to create the written course content.  

Teacher-Writers are required by the Ministry of Education to be 
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certified teachers (either currently teaching or recently retired).  They 
are hired on a contract basis by TVO to perform a specific project for a 

specific term.  The IDs (sometimes with the assistance of the Director 
of Curriculum) select the Teacher-Writers.  Once the Teacher-Writers 

are selected, the ID manages the team of Teacher-Writers creating 
content for the course. 

 
51. There are several phases of creating a distance education 

course.  The first stage is the planning – the stage where the course 
design is developed.  The course will typically consist of a number of 

units and a number of lessons per unit.  The ID and the 
Teacher-Writers create a course outline which will include the titles 

and themes for each unit, a synopsis for each unit, expectations for 

each unit (what the student is expected to learn by the end of the 
unit) and an outline of each lesson in the unit.  The ID will review the 

course plan with the Director of Curriculum. 
 

52. The second phase of course design involves developing 
content for each lesson by writing lesson plans.  Generally, there are 

twenty lesson plans – ten written by each Teacher-Writer.  The 
Teacher-Writer typically creates one lesson plan per week and sends it 

to the ID for review or comment.  The process of creating lesson plans 
is becoming more web-based and interactive.  Teacher-Writers have to 

write the content for each lesson which includes both the educational 
content and the digital course components such as image, interactive 

text box, animation, or in rarer cases interactive game or video/audio 
material.  The ILC has encouraged IDs to include more interactive 

components in course material.  As a result, IDs are developing skills 

to understand how to make course material more interactive. 
 

53. The lesson plans created by the Teacher-Writers are reviewed 
by IDs.  Frequently, a Teacher-Writer will have to write 2 or 3 drafts in 

the lesson plan before it is accepted by the ID.  Sometimes the ID (if 
only because of time constraints) may just rewrite the lesson plan in 

part or altogether.  Craine described this as “the teacher-writer writes 
the core content of the course ... my job is to make it something that 

can be taught on-line”.  The job description quantified this as 35% of 
the ID’s time. 

 
54. The third and last phase of course creation is the production 

phase, when the content developed in the earlier phases is put into a 
format that can go on-line.  During this phase, the ID works with other 

members of the ILC such as the Project Manager, New Media 
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Specialists (CEP members), Education Production Specialists (CEP 
members), Editors (CEP members) and Shared Web Development 

Services team (CEP members).  For on-line courses, the ILC is now 
seeking to include basic interactive digital course components in the 

basic design of each on-line course (e.g. matching activity, multiple 
choice, interactive text boxes, interactive animations, etc.) but 

conceptualizing the interactive components is the responsibility of the 
ID.  The technical delivery of the interactive components is the 

responsibility of the Project Manager who assigns the technical work as 
he sees fit to the New Media Specialists. 

 
55. Digital course components are either general course 

components or “uniques” which are uniquely created for a specific 

lesson.  The New Media Specialists have created a “toolbox” of “course 
content creation tools” which are used by the Educational Production 

Specialist when they are creating/editing the layout for particular 
courses.  The idea for a “unique” is conceived by the ID with the 

Teacher-Writer.  A Project Manager would work with the ID to create a 
blueprint for this interactive component and then the Project Manager 

would assign the creation of the technical components to a New Media 
Specialist.  These unique digital course components are at this point in 

time still uncommon. 
 

 (d) IDs and New Media Specialists 
 

56. There are currently four New Media Specialists (again, CEP 
members) and one New Media Analyst at the ILC web technologies 

group.  They report to Janet Suet, the Manager, ILC Web 

Technologies. 
 

57. The ILC’s New Media Specialists are assigned by the Project 
Manager to technically develop interactive components for courses 

(which conceptually have been developed by the ID in consultation 
with the Project Manager).  The ID oversees the creation of these 

interactive tools and works with the Project Manager and New Media 
Specialist at each step of the technical process to ensure the 

interactive tool matches the expected learning outcomes. 
 

 (e) IDs and Editors 
 

58. The ILC has two dedicated bilingual and two English Editors 
(again, CEP members) who work with the IDs.  The Editor ensures: 
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(a) the lesson is coherent and all the components 
mentioned in the lesson, such as digital interactive 

pieces, videos, widgets, images, links, etc., function 
and are properly integrated into the lesson 

instruction; 
 

(b) the text is grammatically correct and as clear as 
possible; 

 
(c) the ILC’s accessibility requirements under the 

Accessibility for Ontarians with Disabilities Act are met 
for each lesson; 

 

(d) there is consistent use of any “boilerplate” 
language used in student instructions for digital 

interactive pieces; 
 

(e) that images and text are coordinated; 
 

(f) the instructions for an interactive piece relate 
logically to what is presented to the student. 

 
59. Craine described the Editors as “not creating the course” but 

“helping bring it to life”.  There is interaction between the Editors and 
the IDs to work out small issues on a case-by-case basis. 

 
 (f) IDs and Education Production Specialists 

 

60. Education Production Specialists (again, CEP members) are 
primarily responsible for the “digital layout” of an on-line lesson or 

course.  They use HTML5 to format and lay out the content (which 
may be in another format, e.g. a Word document) within a website 

publishing framework built by TVO’s New Media Specialists. 
 

61. The Education Production Specialist uses the digital tools 
created by New Media Specialists to input the educational content 

created by the IDs and Teacher-Writers and the digital course 
components onto an on-line course layout.  This involves taking the 

separate components that have been created by the IDs, Project 
Manager and New Media Specialists and inserting them into a digital 

layout on an on-line course. 
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62. In the completion of these tasks, the IDs will interact with the 
Education Production Specialist.  Craine described the EPS (or Editor 

for that matter) as dealing with “structural issues” as opposed to his 
role of “quality control”. 

 
63. IDs also work with the Copyright Clearance Officer 

(CEP member) to clear the rights for use of various intellectual 
properties in the creation of courses. 

 
(ii) Digital Media Producers — Michael Lehan  

 
64. Michael Lehan is a Digital Media Producer (“DMP”) at TVO.  He 

has been employed as a DMP at TVO since the fall of 2012.  He is one 

of six people in the classification, but the only one in his department – 
Content and Programming – where he reports to the Supervising 

Editor of TVO.org, Rick Nye.  That department also has another Media 
Guild member (a Producer/Director II) and some CEP members (New 

Media Specialists and others). 
 

65. Lehan attended Don Mills Collegiate (from where he graduated 
in 1999) and specialized in a high school program for “Cyber Arts” 

which included a number of “communications of design” courses and 
focused on interactive storytelling. 

 
66. After graduation from Don Mills Collegiate, Lehan worked at a 

start-up company, Maspix Inc., which provided media asset 
management services and where his primary responsibilities were 

developing user interfaces with software and giving presentations to 

potential clients. 
 

67. Lehan left Maspix to attend University of Toronto where he 
graduated with a Bachelor of Arts degree in History and Political 

Science.  While at university, he was involved with the G8 Research 
Group and in particular in the design and creation of G8live.ca, a 

website and blog for the Group.   
 

68. In 2006, along with twenty other students, Lehan travelled to 
the G8 Summit in St. Petersburg, Russia and blogged live from there 

posting his work on the G8live.ca websites.  The blogs combined 
written text, images and video. 

 
69. Lehan then enrolled in Ryerson’s Graduate Program in 

Journalism.  Lehan was in the ‘on-line stream’ of the Program which 
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had an emphasis on the visual skills required to work in digital and 
media production emphasizing the current and future importance of 

on-line storytelling in journalism.  The on-line stream focused on 
training students in on-line interactive and video-based storytelling.  

Lehan took courses on video editing and videography and graduated in 
November 2008. 

 
70. Following his graduation from Ryerson, Lehan worked with the 

CBC and then with Zoomer Media, essentially as a DMP for 
approximately one year.  At Zoomer Media, he created content for 

their website and for a TV series called “Idea City”.  This involved 
storytelling from idea conception to final product delivery – creating, 

shooting and editing. 

 
71. In the fall of 2010, Lehan was hired by TVO as a 

Producer/Director 1 (a position in the Media Guild bargaining unit) to 
fill a maternity leave.  That contract was extended several times 

throughout 2010, 2011 and 2012.  During that time, Lehan created 
interactive information graphics (graphics with written content) for the 

TVO website, and several TVO series.  To develop the content for these 
graphics, Lehan interviewed people, researched the stories, and 

created a web-based interactive piece with graphic designs that 
involved writing computer code.  What Lehan initially envisaged at the 

outset of a particular project would evolve and develop as he engaged 
in the interviews, research and graphic designing. 

 
72. In the fall of 2012, Lehan was re-hired by TVO on contract as 

a DMP.  The contract was extended until March 2013 when he applied 

for and became a permanent employee as a DMP in April 2013. 
 

73. Lehan described his role as a DMP as a “digital storyteller”.  
He creates all aspects of a story (other than when he might be working 

with a producer who would also be involved) from the conception of 
the idea for a story to the technical delivery of the story using different 

forms of media. 
 

74. He has worked on a number of stories as a DMP for TVO.  
Stories begin with a theme supplied by TVO.  Based on that theme, 

Lehan would think of different stories to be told in short videos posted 
on-line for the public to view as part of the series. 

 
75. Creating a story begins with researching different ideas 

on-line.  Sometimes some preliminary interviews will be conducted.  
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Lehan creates a story proposal and then presents it at the regular 
editorial meeting of the department (essentially attended by the 

Supervising Editor Nye, Lehan and maybe one or two others).  Lehan 
described this presentation as essentially “making his pitch” for the 

story.  The story proposal provides an outline of the story, how it will 
be created and presented including what media will be used for it, 

interviews that will be conducted, how the story will look visually and 
how the user will interact with the story on-line. 

 
76. Once the story is approved, the creation process begins.  

Lehan will use different types of mixed media to create a story for 
video, sound, animation and images in order to tell the story so that it 

is both interesting for the viewer and effectively communicates Lehan’s 

vision.  Lehan will write the script to the story, film and edit footage 
for the story, create music, animation or images, conduct interviews, 

write java script, edit the story and do or create anything else 
necessary to tell the story.  The new creation process may not 

necessarily be linear – parts of the story may be created out of order 
which will be pieced together as they are created and the process 

evolves.  Depending on the length and the complexity, projects take 
varying amounts of time.  In general, the videos produced are all 

short, under ten minutes in length.  After the story is complete, it is 
reviewed by Nye for his final approval and then released on TVO’s 

website. 
 

77. Lehan did concede that when publishing on the website, he 
might occasionally work with the New Media Specialist (an example 

would be supplying graphics). 

 
78. When actually shooting, Lehan might use some of his own 

equipment (e.g. Digital Single Lens Reflex (DSLR) camera which he 
purchased at a regular camera/video store) or lighting and audio 

equipment that would be signed out from TVO.  Needless to say, one 
would have to be proficient in the use of a camera and/or the lighting 

or other requirements for shooting.  The editing (both video and 
sound), animation and graphics (including texting) would be largely 

done on his computer (with relatively straightforward software 
products).   

 
79. A number of Lehan’s videos were viewed by the Board and the 

parties as examples of his work.  Lehan created all of the videos 
himself from beginning to end including the research, designing and 

creating all aspects of the video, writing the script, creating the music, 
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shooting any necessary footage, conceiving, designing and creating 
any necessary 3-D animation, doing any necessary voice narration (of 

his own written copy) and editing, and writing the java script for it. 
 

80. Lehan asserted that use of his technical skills and storytelling 
skills are completely integrated – it was a “fluid”process.  Lehan 

asserted that he could not practically break down the work into 
different components – or separate the “storytelling” from the 

“technical”.  Or, as he put it, his “technical skills are simply part of my 
creative palate”.  Accordingly to Lehan, stories created by DMPs are a 

new type of content production that requires the use of new 
technology and digital media by the storyteller.  A DMP is exercising a 

new craft that is a combination of traditional journalism and new 

media skills.  Moreover, these skills and Lehan’s experience (both 
before and at TVO) are not unusual in today’s marketplace. 

 
81. However, Lehan also conceded that he performed duties at 

TVO other than interactive media (which involved no “storytelling” 
although still dealing with educational content) as a DMP – primarily 

updating links on the front pages and other subtopic pages of TVO’s 
website.  He estimated that 75% or more of his time however was 

involved with interactive media. 
 

(iii) Other DMPs 
 

82. At the commencement of the hearing, there were four DMPs.  
The other three were at TVOParent.com.  They had all been 

Producers/Directors in the Media Guild bargaining unit previously.  By 

the time the hearing had concluded, a vacancy had been filled and 
there were five.  TVO had placed them all in the Media Guild 

bargaining unit because of its view that the job was essentially a 
“content creator” position. 

 
V The Factors the Board Uses 

 
(i) Generally 

 
83. The recurring theme of the submissions, in particular of TVO 

(not only with respect to this criterion but throughout this jurisdictional 
dispute), was that there were two underlying currents that were 

occurring that made this jurisdictional dispute not only different, but 
uncommonly difficult. 
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84. First, there were changes throughout the broadcasting 
industry at a very fundamental level – new platforms and social media 

that compelled TVO, like other broadcasters, to become involved with 
in order to now remain competitive, if not relevant.  These platforms 

created a different type of engagement with the audience – the viewer 
would no longer simply passively “lean back” but had to actively “lean 

forward” and engage.  TVO presented a volume of exhibits containing 
a survey of Ontario-based broadcasters and their hosts or on-air 

personalities and their now “de rigueur” Facebook pages, Twitter feeds 
or blogs ranging from CBC, CTV, Global, and from Rick Mercer to 

Peter Mansbridge.  TVO had formulated a strategic agenda “as it goes 
digital” not only in terms of its technical infrastructure but to deliver 

innovative multi-platform content that supports its educational 

mandate.  These changes were aptly described in a TVO document 
(TVOParents.com: Production Model for a new website). 

 
… 

 
… The invention of blogs, in 2000, turned the internet from 
a largely document display platform (where some html 

coding skill was required) into a media publishing platform 
where journalists and other content creators could use the 

technology in a seamless way to publish their content 
without seeking the help of a collaborator (a coder, a 
printer, for example.)  Blogs provide a content 

management system that does require some degree of 
digital literacy: an understanding of how menus and drop 

downs work to allow the user to customize their content, 
for example, or add stylistic notes such as bolding; or to 
add a photograph or video using embed codes. However, 

high-quality, small format cameras and audio recorders, as 
well as extreme ease of publishing without expert-level 

knowledge of the technology behind the publishing, has 
put these multi-media tools into the hands of content 
producers so that again, they can create content in the 

medium they choose and publish without seeking the 
assistance of a collaborator (camera operator, editor).  The 

easy-to-use technology is their collaborator, and the 
combination of computing power and the internet is their 
publisher.  These technologies and tools are the new pad 

and pencil of the online content creator: in order to 
produce content for this new platform, a producer must be 

enabled to use all of these tools as they work to tell the 
overall story. 
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In addition, the process of creating content for the 
interactive platform is not easily parceled out into the 
same or similar job functions as the broadcast model, 

which involves one specialist doing their bit, then handing 
the content along to another specialist who does their bit, 

and so on down the line until the product emerges. … The 
ability for interactive, online content to get immediate and 
meaningful feedback from the platform (to be crawled by 

search spiders, to be bookmarked or indexed) and to be 
changed by the user, for the user to participate in the 

evolution of the content, is what makes it fundamentally 
different than content which is completed, packaged, and 
distributed as a “film” or a “show”. 

… 
 

… But when we produce for web, and more importantly for 
a website as the primary delivery platform, we need to 
imagine always that we are producing content for the lean 

forward experience: on the one hand, it needs to all work 
towards a whole which is the tvoparents.com site within 

which it resides.  On the other hand, it needs to be 
unbundleable, each piece of writing, video, or audio, needs 

to stand on it’s (sic) own and feel like it is something useful 
that could exist in someone else’s blog, on their ereader, or 
stuck to the side of their fridge.  It is content meant to be 

USEFUL & USEABLE, not lean back, consumption model 
content. 

… 

 
85. Secondly, at the same time, technology was rapidly 

developing and changing.  Increasingly more tools could be used with 

relatively little technological expertise or training and progressively 
becoming part of everyday life (e.g. sending a photograph on Twitter).  

As a result, the way in which producers and journalists were being 
trained was changing.  They would need to master what had 

effectively become the new tools of the trade.  To be a content creator 
today and in the future one would have to be able to create and post 

over multiple platforms.  I was referred to a list of journalism 
programs both at an undergraduate and graduate level ranging from 

community colleges to universities or combinations of both where 
journalism training was being combined with technical training in new 

media, computer software on media production, or what some schools 
were referring to as “computational journalism”.  I was also referred to 

a number of articles (scholarly or otherwise) on the changing nature of 
journalism – one quote of which was particularly striking: 
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“Newsgathering on social media is so important to 
journalism right now, says Joanna Carr, editor from BBC 
Radio 4 news programme PM that “I wouldn’t hire anyone 

who doesn’t know how to use Twitter”.  In fact, it’s like 
picking up the phone.   

 
WHAT GOOD IS TWITTER?  THE VALUE OF SOCIAL MEDIA 
TO PUBLIC SERVICE JOURNALISM by Nadja Hahn at pg. 14 

in Eurovision, February 2013. 

 

86. Although in the Board’s experience jurisdictional disputes 
more frequently and commonly arise in the construction industry, they 

are not unusual or rare outside of the construction industry.  See 
merely by way of example Kingston Whig Standard Company Limited, 

[1972] OLRB Rep. November 959; Toronto Star Newspapers Limited, 
[1980] OLRB Rep. April 565; The Ottawa Citizen, [1973] OLRB Rep. 

July 403; Boise Cascade Canada Ltd., [1996] OLRB Rep. May/June 

343.  Although the analytical framework, i.e. the factors the Board 
utilizes are pretty much the same, the nuanced balancing and 

weighing of them or their application in a different context is not the 
same – it must necessarily be adapted to the different situations 

where different factors take on differing importance. 
 

87. Unifor strongly suggested at the outset that in industrial (or 
non-construction) jurisdictional disputes, the Board’s jurisprudence 

favoured collective agreement rights and employer past practise over 
other factors – and pointed me to Silverwood Dairies Limited, 1981 

CanLII 972 (ON LRB) at para. 22; Pioneer Manor - Home for the Aged, 
[1993] OLRB Rep. May 447 at para. 28; Elite Show Services, [1994] 

OLRB Rep. April 381 at para. 16; Ontario Nurses’ Association and 
Sudbury & District Health Unit, [1996] OLRB Rep. January 28 at para. 

35; Kingston General Hospital, [1999] OLRB Rep. March/April 227 at 

paras. 46 and 53; H.J. Jones-Sons, Limited, 2003 CanLII 6378 
(ON LRB) at para. 23; The Community Care Access Centre of York 

Region, 2006 CanLII 6010 (ON LRB) at para. 19; Glebe Centre Inc., 
[2008] OLRB Rep. March/April 266 at paras. 27, 28, 33 and 36; as 

well as two construction cases, JD Ecodyne Limited, 1997 CanLII 
15496 (ON LRB) at para. 22 and PCL Constructors Canada Inc., 2010 

CanLII 78733 (ON LRB) at paras. 97-99. 
 

88. With all due respect, I think that is an overly broad or too 
sweeping a generalization to be discerned from those cases.  In fact, 

other Board jurisprudence suggests that in non-construction cases, 
employer past practise may not be as significant as other factors (see 
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Boise Cascade Canada Ltd., [1996] OLRB Rep. May/June 343 at 
para. 20).  Rather, in my view, those cases relied upon by Unifor 

reflect how in very different fact situations (e.g. the transfer of a 
longstanding position or work that had been performed in one 

bargaining unit for a long period of time from one bargaining unit to 
the other — see, for example, Silverwood Dairies, Pioneer Manor, 

Kingston General Hospital), the unique configuration or convergence of 
the factors may have led to those factors being more relevant or of 

more assistance to the Board.  It may be that in those fact situations, 
factors such as economy and efficiency or area practise were of little 

help to the Board, but that does not mean those factors will always be 
irrelevant to the Board in every non-construction industry case.  

Equally, in some of those cases (e.g. the cases dealing with the 

non-bargaining unit personnel performing bargaining unit work 
provision in the ONA collective agreement and the arbitral 

jurisprudence interpreting it — Pioneer Manor; Sudbury District Health 
Unit; Community Care Access Centre of York Region; or Glebe Centre 

Inc.), job protection language that one union had managed to 
negotiate into its collective agreement in the absence of similar or 

equal language in the other union’s collective agreement may, as CEP 
pointed out, have ultimately proven to be determinative.  Leaving 

aside whether such language exists in the CEP collective agreement 
and not the Media Guild’s, as Unifor asserts (and more about that 

below), I am still of the view that each case turns on its own facts and 
some factors will fade and others become more prominent depending 

on those particular facts – not simply whether the jurisdictional dispute 
arises in an industrial or construction context. 

 

89. I turn now to consider the factors the Board uses in 
determining jurisdictional disputes.  I recognize that these are not 

watertight compartments and frequently the parties or one of them 
made submissions with respect to one factor that I might have 

attributed to another factor.  I will attempt however, not to repeat 
arguments or place them under headings different than the factor 

under which a party chose to argue. 
 

(ii) Collective Agreements 
 

90. Not surprisingly, both unions say their collective agreements 
clearly give them a greater claim to the work.  Notwithstanding their 

respective claims, it is hard to actually see that.  When the respective 
bargaining rights were created, no one could have foreseen the 

incredible technological developments that have occurred – certainly 
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not in the early 70’s when NABET was first certified nor in the late 90’s 
when the Media Guild was.  The relevant language of the collective 

agreements, I was advised, had not significantly changed since 1999 
when the Media Guild was certified.  This was the criterion to which 

the parties (and particularly Unifor) directed the bulk of their 
submissions, and I have attempted to deal with those submissions in 

some detail. 
 

 (a) The Media Guild Position 
 

91. The Media Guild points me to its certificate and collective 
agreement recognition clause which recognizes the individuals covered 

and represented by the Media Guild in terms of their “core 

functions” – “the preparation, creative development, production, 
direction and completion of programs for broadcast on television 

and/or the internet” and which in the collective agreement also 
explicitly includes “educational programs, products and services”.  The 

Media Guild asserts that it is not directed at particular tasks or 
equipment – but the process of content creation.  DMPs are merely 

producers who work in digital media and IDs merely producers of 
educational content.   

 
92. The Media Guild says the evidence of and with respect to both 

Craine and Lehan simply reinforces that assertion.  Craine is 
essentially preparing and doing the creative development of on-line 

courses for the ILC – work that would clearly fall within the 
classification of Producer/Director II in the Media Guild agreement.  

The work is essentially akin to work of a Producer of a television show.  

Although the IDs may work with members of the CEP, that is not 
enough to take them out of the core work functions that define the 

Media Guild collective agreement. 
 

93. Whatever Unifor argued about its jurisdiction over some tools 
that DMPs or IDs used, or some functions that they performed, Unifor 

never suggested, nor really could it, that the core functions of being a 
producer was still not part of the Media Guild bargaining unit. 

 
94. It is not much different, in the Guild’s view, for Lehan.  He is a 

digital storyteller.  He also is essentially a producer or content creator 
– he comes up with the idea, conducts interviews, writes narrative, 

decides on the images, the music and how video will come together.  
The fact that he may use digital equipment (whether his own, or 

digital software readily available on his computer) does not change his 
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core duties.  He clearly indicated that the technical process could not 
be separated from the creative process – which is what made him a 

producer and why TVO placed him and the DMPs in the Media Guild 
bargaining unit. 

 
95. By contrast, or so the Media Guild asserts, the CEP bargaining 

rights, although expressed in terms of all employee units, are not 
really that and really take their shape by the long list of specific and 

task-oriented or classification-based exclusions, which also specifically 
exclude the Media Guild’s bargaining rights and classifications.  To the 

extent CEP has sought in the circular language of Articles 9 and 10 of 
its collective agreement to require TVO to continue to assign work and 

duties to the CEP, it cannot require that of work or duties explicitly 

excluded from the CEP collective agreement.  Moreover, it can 
certainly not do that for work and duties that did not even exist at the 

time the CEP collective agreement was negotiated and agreed to. 
 

 (b) The TVO Position 
 

96. TVO pointed me to the words of the Canada Industrial 
Relations Board in the Canadian Broadcasting Corporation case [2003] 

CIRB No. 218 at para. 75.  Although dealing with the CIRB’s authority 
under section 18.1 of the Canada Labour Code (“the Code”) to review 

bargaining units, a jurisdiction which all parties agreed the OLRB did 
not have (more about that later) – in dealing with a similar, if not 

virtually identical, problem at the CBC – TVO asserted the CBC case 
was particularly apt to the challenge facing the Board in this 

jurisdictional dispute (or as was put to me – “what was really 

happening”): 
 

The structure of the CEP collective agreement in respect of 
the design, production and presentation functions, 
however, clearly shows that the functions of technical 

program design production and presentation comprise 
significant exceptions to the notion that there is a 

bargaining unit concerned with and including all of the 
functions concerned with program production and 
presentation generally. The “technical unit,” unit 2, is 

composed, to a significant degree, of employees 
whose work is program production. The sole 

distinguishing characteristic, which places many of 
these employees in unit 2, is the degree or level of 
technical skill or expertise involved in the activity of 

program production. In many cases, particularly in 
respect of the hybrid-jobs and some cross-unit or 
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multi-skilled jobs, there is little or no real distinction 
between the work of the two units. It appears that a 
real difficulty in the present bargaining unit 

definitions is that no clear line has been drawn, 
which allows one to identify, apart from the CEP jobs 

that are excluded by listing, what is the bargaining 
unit boundary between the two units. If the CEP job 
categories are considered, it appears that the job 

functions within the unit 2 bargaining unit range on 
a continuum from the more narrowly technical to the 

more artistic and intellectual. It becomes very hard 
to define and delineate the nature of the boundaries 
or limits of core technical work in such 

circumstances. It is not surprising that the parties have 
had to be creative in such circumstances. They have simply 

acknowledged the overlap in the relevant collective 
agreements and created hybrid and other cross-unit 
positions to allow effective working groups to be created. 

Additionally, many of the positions that are listed in the 
unit 2 agreement are less technical in nature, but remain 

in unit 2 because they had been listed as technical jobs at 
the time of the 1991-93 global review. It is clear that 

there is no inclusive program production and 
presentation unit as that term would suggest. 
Rather, there is a general program production and 

presentation unit subject to enumerated exceptions, 
some of which are enumerated because they tend to 

be more technical, some of which are listed based on 
historical considerations only. 
 

[emphasis added] 
 

97. Accordingly, TVO’s position is not much different than the 
Media Guild’s (other than it takes no position with respect to IDs).  

Both unions’ certificates and collective agreements either explicitly (or 
implicitly by virtue of the numerous explicit exclusions in the CEP’s 

earlier certificates) acknowledge the other and the other’s jurisdiction.  
When the certificates were issued, the line between the CEP’s 

“technical unit” and the Media Guild’s unit whose “core functions” were 

the preparation and creation of programs was probably clearer, but 
with the developing technology that line has blurred.  Still, from the 

outset, the “core functions” of the Media Guild bargaining unit was and 
continues to be, recognized separate and apart from the CEP’s.  

Whatever else may be said of the CEP bargaining unit, it never 
included producers or directors – content creators in that sense.  To 

the extent that DMPs or that producers or Media Guild members such 
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as Steve Paikin have a broader range of tools to use, at their “core” 
they are still content creators, and those tasks or jobs should therefore 

properly be included in the Media Guild bargaining unit.  At their 
“core”, those were not technical jobs or duties.  Any claim that the CEP 

agreement in its Jurisdiction (Article 9) or Job Classifications 
(Article 10) provisions somehow covered those tasks was, at best, 

merely circular.  All that Article 9 of the CEP agreement, if applicable 
(since what was in dispute was new and evolving technology), 

arguably protected was the “present practise” which was, at best, in 
dispute, but more accurately certainly not clearly in favour of the CEP 

(other than IDs upon which TVO took no position). 
 

 (c) The CEP / Unifor Position 

 
98. CEP has a different view.  It points out that a clarity note to 

the Media Guild certificate in 1999 (more than 25 years after the CEP 
certificate) specifically excluded “website specialists”.  Moreover, 

certain “New Media” employees ultimately became the classification of 
“New Media Specialist” covered by the CEP agreement as a result of a 

grievance by the CEP in 2001.  But most importantly, the CEP argues 
that it has negotiated in Article 9 and 10 of its agreement what it 

describes as job protection provisions that are absent in the Media 
Guild collective agreement. 

 
99. Specifically, unlike the Media Guild collective agreement, the 

CEP says its collective agreement: 
 

(a) is an all-employee agreement that only 

excludes specified and listed Media Guild 
positions – none of which are the IDs or DGMs; 

 
(b) envisages that there will be new or changed 

jobs and contains a process to claim those new 
or changed jobs should be included in its 

collective agreement; 
 

(c) contains descriptions of duties and tasks of the 
classifications in its collective agreement (over 

which it has exclusive jurisdiction); 
 

(d) has negotiated protection for their members 
and the work they do with only limited 
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exceptions when non-CEP members can do 
such work. 

 
100. Although these observations are perhaps true on an initial or 

superficial level, I am not sure that they withstand further or deeper 
scrutiny, and certainly do not have the significance the CEP attributes 

to them. 
 

101. First, both the certificates of the CEP and the Media Guild 
describe their respective bargaining unit with the words “all 

employees” – the difference is that the Media Guild certificate then 
goes on to describe the bargaining unit with a central theme “whose 

core functions are the preparation, creative development, production, 

direction and completion of programs” whereas the CEP’s merely has a 
very lengthy list of specific excluded classifications (far broader than 

just what would later be the Media Guild bargaining unit).  The 
collective agreements subsequently speak of “all employees” (CEP) vs. 

“the employees” (Media Guild).  I cannot give this difference the 
significance the CEP attributes to it.  Moreover, the fact that neither 

IDs nor DMPs are included in the explicit Media Guild exclusions to the 
CEP agreement is, in my view, simply due to the fact the positions 

either were not yet in existence or not yet in dispute when the 
language was most recently agreed.  In fact, this may suggest the 

opposite conclusion than that urged by Unifor. 
 

102.  Second, although Article 2.1 of the CEP (the definition of 
employee, not the definition of bargaining unit) does say: 

 
 “… and shall include any job created in the future …” 

 
that is specifically limited by the following words (and the balance of 

the Article): 

 
”which the parties, by mutual consent, decide to include 

within the Local 72M bargaining unit. In the event that 
mutual consent is not reached, such failure shall not 
become the subject of a grievance under this Agreement, 

but may be referred to the Ontario Labour Relations Board. 
Notwithstanding, upon mutual agreement of the parties, 

the matter may be referred to arbitration.” 
 

In this case, it would be an understatement to say TVO has not agreed 

with the CEP either about the jobs or tasks or referring it to 

arbitration.  Rather, it has “been referred to the Ontario Labour 
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Relations Board” to determine as actually contemplated by the 
collective agreement – and over the opposition of the CEP at virtually 

every turn.  
 

103. Although the CEP concedes that the management rights clause 
of its collective agreement (in Article 3) does confer on TVO wide 

authority including, inter alia,  
 

“the amount and type of machinery and technical 
equipment; methods, procedures and standards of 

operation … judgment and final evaluation of 
personnel qualifications”  
 

and specifically  
 

“determine the requirements and methods of work; 
determine job qualifications”  

 

those rights must still  
 
“be exercised subject to the provisions of this 
Agreement”. 

 

[emphasis added] 

 
104. Article 9.1 requires TVO  

 
“to continue the present practice of assigning duties, 

as described in Article 10, relating to the preparation 
… recording and/or broadcast of the Authority’s 

television programs or other Authority projects, to 
employees as defined in Article 2”.   

 

105. Article 9.1.2 lists a whole series of exceptions (interestingly 
expressed as the Union (CEP) not requiring TVO to alter “existing 

practices”).  Those exceptions include outside contractors for specific 
installation, modification or repair, but more importantly TVO staff 

(and program staff) using certain “non-broadcast quality equipment” 

in certain circumstances (for instance, in 9.1.2.(d), “in the course of 
their duties of making presentations and teaching students the use of” 

but then explicitly prescribed by the words “Nothing in this clause shall 
permit [TVO] to use material created in this way on air”).  

 
106. Article 9.2 imposes on TVO an obligation to “provide 

instructions and training when new equipment or procedures are 
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introduced” and introduced a series of “moral obligations” if that 
resulted in layoffs – although apparently recognizing that was limited 

to “introduction, replacement, supplementation or modification of any 
machinery, equipment or device which is, or would fall under the 

jurisdiction of the bargaining unit” [emphasis added]. 
 

107. Article 10.1 provides that CEP  
 
“bargaining unit employees shall perform all the duties set 
out in Article 9.1 pertaining to the Authority’s operations 

and shall set up, operate and maintain professional 
television equipment and accessories. Such duties apply 
principally to:  

 
Presentation of programs and other educational materials, 

rehearsal of programs, recording and/or auditions, the 
preparation of material and/or designs for programs and 

maintenance, some design of equipment, systems or 
materials and certain ancillary administrative functions.” 

 

108. Article 10.1.2. further provides: 
 

It is the right of the Authority to establish the duties of any 
job and, in so doing, it will accurately reflect these duties 

in a job description. The Authority recognizes that it is the 
right of the Union to negotiate salary rates for all new or 

amended job classifications that fall within the scope of the 
bargaining unit. 
 

Notwithstanding the above, the parties have agreed to 
establish a Joint Job Evaluation Committee for the purpose 

of evaluating and rating new or amended job classifications 
within the scope of the bargaining unit. 
  

The job descriptions which have formerly been 
reproduced in the body of this Agreement shall be 

appended to the back of the Agreement as job 
summaries and shall remain an integral part of the 
Agreement. However, it is understood that the full job 

description as rated by the Joint Job Evaluation Committee 
shall supersede the appended job summaries. 

 

[emphasis added] 
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109. As the CEP pointed out, the collective agreement made the job 
descriptions “an integral part of their agreement”.  They pointed out 

the following as relevant: 
 

102(a) Operations Technician - Group "6"  
Sets up, operates, and may effect minor 

adjustments to video and audio equipment, i.e., 
video tape machines, cameras, lighting, audio 
record and playback machines, microphones, 

switching video control devices including 
character generators and other related facilities 

necessary for program production, rehearsal, 
editing, packaging, dubbing, including the 
dubbing of computer software, preview, 

audition, archiving, on-air presentation and 
performs other directly related duties. 

 
102(b) Senior Operations Technician - Group "8" 

In addition to the duties in 102(a), may direct 

new and less experienced technicians. May 
advise other production personnel as to the 

most efficient manner to achieve the best 
possible results. 

  

103 Technical Director - Group "10"  
In addition to the duties in 102(a) and (b), 

directs technical crews and acts as technical 
liaison on behalf of the Authority. May be 
required to operate electronic production 

equipment in addition to normal technical 
functions. Coordinates the technical crews and is 

responsible for the technical quality of the 
production. Advises producers and directors 
as to the most efficient manner to achieve 

the best possible technical standards. 
 

104 Lighting Director - Group "9"  
In addition to the duties in 102(a) and (b), 

directs lighting crews and acts as a consultant 
for productions on behalf of the Authority. 
Responsible for the security of lighting 

equipment in the studio and on location and for 
the delivery of lighting equipment including 

bulbs and grip equipment. May be required to 
keep records and operate vehicles. 
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105 Video Editor - Group "9"  
In addition to the duties in 102(a), may direct 
new and less experienced technicians; may 

perform complex "rough", "fine" and "final" cut 
editing with or without direction; may be 

assigned exclusively to a production and 
required to attend production meetings; 
may advise production personnel as to the 

most efficient manner to achieve the best 
possible results; may operate digital video 

effects devices; may be required to operate 
micro computers for the purpose of E.D.L. 
management and other video editing utility 

programs; may be required to operate graphic 
and character generation equipment.  

 
106 Senior Audio Technician - Group "9"  

In addition to the duties in 102(b) performs 

complex placement and mixing of elements for 
"rough" and "final" audio mix, with or without 

direction. Advises producers and directors as 
to the most efficient manner to achieve the 

best possible sound recordings in pre and 
post production stages.  

 

108 Senior EFP Camera - Group "9" 
In addition to the duties in 102(a) and (b), 

operates with little or no direction and acts as 
Director of Photography - Electronic.  

 

109 Director/Camera - Group "10"  
In addition to the duties in 108, operates without 

a director on location. Responsible for lighting 
design, lens and filter selection and optic effects. 
Liaises with producer as to program 

requirements. Shoots in a manner to 
facilitate the editing production process. 

May be required to be present at planning 
and editing sessions. Directs EFP crew and 
operates in the most efficient manner to achieve 

the best production and technical standards for 
the program.  

 
110 Technical Producer - Group "11"  

Under the direction of the supervisor, and in 

addition to the duties in 102 (a) and 103, 
coordinates all technical aspects of productions 
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in studios and on remote mobile locations. 
Works with production as a technical 
consultant and supplies all program 

technical requirements. Surveys locations as 
required. Knowledgeable in all technical 

functions and may be required to train other 
technical operations personnel. Relieves other 
technicians as required. 

 
111 Production Editor - Group "10"  

In addition to the duties of 102 (a) and (b), and 
105, works closely with the Producer/ Director to 
assist in the establishment of the post-

production schedule, including facilities 
suitability, utilizing post-production experience 

and works independently for extended periods of 
time without direction to create fine cuts for both 
offline and online. Responsible for establishing 

systems for post-production which will expedite 
the editing process. May be required to act as a 

team leader/ resource person. 
 

123 Graphic Designer – Print - Group "8"  
In association with clients, conceptualizes 
original design and communications solutions for 

print materials, promotional elements, direct 
mail campaigns, logo design/branding, and 

corporate publications. Creates original 
artwork; utilizes design software and 
hardware to prepare electronic artwork. 

Liaises with clients and/or department 
managers. Coordinates with writers, 

publicists, editors, and others. May perform 
other directly related duties. 

  

124 Graphic Designer – Broadcast Group "9"  
In association with producers, develops 

concepts for logos, openings and bumpers 
for new and current programs. Animates 
show openings and bumpers, concepts within 

programs. Liaises with producers and directors, 
editors and Chyron operators. Coordinates with 

technical staff and vendor support staff on 
computer system maintenance and software 
upgrades. May perform other directly related 

duties. 
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127 Program Researcher - Group "5"  
Conducts and coordinates research for 
programs and assists in the preparation of 

program planning. Arranges suitable sound and 
video elements for programs when requested 

and may provide original material. Provides 
liaison within the Authority and, where required, 
prepares bibliographies and support materials. 

May be asked to prepare reports on special 
program projects for various members of the 

Authority. Prepares reports and maintains 
suitable records pertaining to program research 
as required. Performs other directly related 

duties. 
 

128 Senior Still Photographer - Group "6"  
Performs still photographic functions for 
Authority use. May be required to develop and 

print still photographs, maintain accurate 
records and photographic equipment. Performs 

other directly related duties. May direct new 
and/or less experienced still photographers. 

 
134 Digital Media Services Operator - Group "8" 

Responsible for the "On Air" and "On-Line" 

presentation (playback) and signal monitoring of 
the automated control centre (Master Control). 

Routes record signals for live productions, 
amends automation files and branding 
instructions, ensuring closed captioning and 

descriptive video. Takes necessary actions to 
correct any problems, and reports all faults 

according to procedures. Digitizes and ingests 
content from multiple sources, updates and 
confirms meta-data regarding technical 

characteristics of media files using the Digital 
Asset Management System. 

 
135  Senior Digital Media Services Operator - 
Group "10" 

In addition to 134, functions as the resident 
expert for the operations and technical systems 

in the automated control centre and ingest area 
providing training and support to operators.  
Documents and implements processes and 

procedures, trouble shoots technical and 
operational problems. Works collaboratively with 
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others to assist with projects, test new systems, 
liaise with management and stakeholders. 

 

136 Multi-Media Technician - Group "7" 
Expert user of a wide range of software and 

hardware tools providing video encoding, 
publishing, DVD authoring and multi-format 
editing services. Prioritizes and organizes work 

in cooperation with others to ensure completion 
of assigned tasks.  Sets-up, tests, launches and 

monitors "live" web streaming events working 
independently or with a Producer. 

 

137 Senior Multi-Media Technician Group "10" 
In addition to 136, functions as the resident 

expert on the systems and operations of the 
multi-format suites and provides training to 
technicians.  Documents and implements new 

tools, processes and procedures trouble shoots 
technical and operational problems. Primary 

technical liaison with internal clients and 
external partners or vendors, to ensure delivery 

and operational support of content for the 
various delivery platforms. 

 

243 Visual Researcher - Group "6" 
Researches, obtains, screens and evaluates 

the suitability of photographic, video/film 
material and sources for programming 
and/or publication and/or promotional purposes.  

Confers with clients. May read scripts and 
outlines.  Negotiates rates for purchase and 

sale of stock shots.  Records photographic and 
video clearances and prepares various 
documents for approval.  Maintains photographic 

and video library. Performs other directly related 
duties. 

 
269 Editor (ILC) - Group "10" 

Edits, rewrites ILC materials to ensure 

correct grammar usage, clarity and spelling 
consistency. Evaluates manuscripts for 

appropriate language reading levels and learning 
styles. Reviews manuscripts to ensure 
consistent style and language use; ensures 

courseware meets Ontario curriculum 
requirements and standards. Proofreads and 
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approves courses prior to publication.  
Liaises with Instructional Designers, 
Publications Officers, Authors, Copyright 

Officers. Performs other directly related 
duties. 

 
280 New Media Analyst - Group "8" 

Ensures functionality of websites and live 

content. Checks written and graphic content, 
links and other assets for accuracy and 

consistency at a detailed level.  Identifies, 
coordinates and implements formal/informal 
gathering of user feedback, including needs and 

gap analyses, usability studies, polls, surveys, 
emails, Chat Room Logs, website statistics, other 

measurements and tools. Performs other directly 
related duties. 

 

302(a) Research Officer - Group "10" 
Implements assigned research projects and 

may develop research objectives with 
clients. Designs and carries out background 

research, research proposals, sample 
design, research instruments; collects, 
analyzes and interprets data. Produces 

written reports for internal and external 
distribution and oral reports; proposes 

recommendations and may present results to 
clients.  Provides information on television/ 
technologies, education, communications, 

societal and related issues which meets 
corporate and client needs.   Consults with 

clients as required.   May direct the activities of 
other research personnel on selected projects. 
Performs other directly related duties. 

 
302(b) Senior Research Officer - Group "11" 

In addition to the duties described in 302 (a), 
defines research needs and projects with 
clients, oversees or conducts project 

implementation and undertakes complex 
research projects.  Acts as a consultant to 

clients.  May direct the activities of new and/or 
less experienced research officers. Performs 
other directly related duties. 
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308 Information Officer - Group "5" 
May initiate, prepare, edit, write and 
rewrite news releases, reports, scripts, 

manuscripts, advertising copy and sales-
promotion materials. May organize promotions, 

exhibits and  displays  and maintains standards 
of the corporate identity. May organize internal 
and external promotions and public relations 

events which may include tours, presentations 
and screenings.  May do public relations liaising 

with Authority personnel, outside media 
agencies, institutions and suppliers. Performs 
other directly related duties. 

 
309 Senior Information Officer - Group "9" 

In addition to the duties in 308 may direct the 
activities of new and/or less experienced 
Information Officers. 

 
311 Team Leader, Communications - Group "10" 

Directs the activities of Communications staff. 
Initiates, prepares, edits, writes and 

rewrites news releases, reports, scripts, 
manuscripts, advertising copy and sales-
promotion materials. Organizes promotions, 

exhibits and displays and maintains standards of 
the corporate identity. Organizes internal and 

external promotions and public relations events 
which may include tours, presentations and 
screenings.  Responsible for public relations 

liaising with Authority personnel, outside media 
agencies, institutions and suppliers.  Performs 

other directly related duties. 
 

313 New Media Analyst - Group "8" 

Under the direction of the Project Manager, 
monitors, researches and facilitates the 

development of e-learning sites. Determines 
and assesses effectiveness of identified web 
sites.  Develops reports and makes 

recommendations based on research 
results.  Acts as main contact liaison for project 

team. Performs ongoing site maintenance. 
Performs other directly related duties. 
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314 Education and Research Advisor - Group "10" 
Recommends and approves the educational 
content, design interface and usability features 

of new media products.  Establishes all 
educational connections with community 

partners for internal and outreach purposes.  
Organizes and facilitates the testing of TVOkids 
content to groups of kids and teachers to gain 

feedback in support of educational outcomes and 
usability. 

 
315 (a) New Media Specialist I - Group "9" 

Brainstorms content ideas and develops 

storyboards.  Creates characters, treatments, 
story lines and game play.  Codes interactive 

material and animation.  Draws, scans, builds, 
performs layout of creative visual content. 
Recommends technology and development tools. 

Coordinates compilation of digital elements into 
interactive pieces.  Edits and compresses digital 

video and audio. Configures server systems to 
distribute content. Builds data structures and 

middle ware to access interactive content. 
Configures 3rd party software for online 
deployment.  Tests new software and 

techniques.  Writes technical summaries, 
creative document and process reviews. 

Performs other directly related duties. 
 

315(b) New Media Specialist II - Group "11" 

ln addition to the duties in 315, may direct the 
activities of new and/or less experienced New 

Media Specialists. 
 

317 Web Technical Specialist - Group "12" 

Responsible for the creation and maintenance of 
TVOKids.com web site; plan and lead projects, 

implements special events.  Acts as a technical 
resource and support for the team and consults 
with different departments on back-end 

programming and system administration. Directs 
technical aspects of department and develops 

standards for internet based media delivery.  
Leads and directs other new media specialists 
and assists with troubleshooting to ensure 

reliability and quality of end result. 
 



- 54 - 

 
 

 

[emphasis added] 
 

110. Unifor rejects the characterization that essentially it 
represents the technical unit and the Media Guild represents content 

creators.  It says that its collective agreement is not restricted in such 
a way.  Many of the above classifications in its agreement readily 

demonstrate that Unifor members are just as involved in content 
creation as the Media Guild at TVO.  

 
111. Unifor argued that its interpretation of its collective agreement 

was the same as found favour with Arbitrator Nairn in Nairn 
decision #2.  TVO objected to the introduction of and reliance by 

Unifor on Nairn decision #2 in any way, in view of the fact the decision 

had been quashed by the Divisional Court (see paragraph 29, supra).  
In TVO’s submission, as a result Nairn decision #2 was a nullity.  See 

Imperial Oil Resources Ltd. v. Canada (Minister of Indian Affairs and 
Northern Development), [2003] F.C.J. No. 660 at para. 20.   

 
112. In the end, Unifor was not asserting that Nairn decision #2 

was binding on me in any way (and in any event there is no real 
theory of stare decisis with respect to arbitral jurisprudence) and I am 

not commenting in any way on the authority of the Divisional Court to 
make a determinative or binding interpretation of a collective 

agreement in a judicial review application.  Moreover, as Unifor 
pointed out, the Divisional Court based its reasoning not so much on 

Arbitrator’s Nairn’s interpretation of the CEP collective agreement 
language generally, but rather on her conclusion that an activity that 

was not in violation of a collective agreement when originally done 

could subsequently become a violation when subsequently used for 
another purpose, and her refusal to even entertain the de minimis 

argument of the Media Guild (again see paragraph 29, supra).  Really, 
the CEP was no more than using the Nairn decision #2 as a summary 

of its interpretation of the CEP collective agreement language and on 
that basis I permitted CEP to refer to it.   

 
113. CEP says that its argument about the proper interpretation of 

the CEP collective agreement is set out succinctly at para. 56 of Nairn 
decision #2: 

 
In summary, it was the position of the CEP, relying 

primarily on Articles 9.1, 10.1 and the job summaries 
contained in the collective agreement that the work in 

question fell within the exclusive jurisdiction of the CEP. 
None of the exceptions to that work jurisdiction set out in 
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the collective agreement applied in the circumstances, 
argued the union, and no waiver or consent had been 
obtained by the employer from the union in respect of the 

performance of this work by a CMG member. The CMG 
collective agreement, asserted the union, made no 

reference to recording as falling within its jurisdiction, 
compared to the express reference to recording in the CEP 
collective agreement. It did not matter, argued the union, 

whether the recording was for use on TV or the Internet, or 
whether it fell within what could properly be characterized 

as "broadcasting". While it asserted that the use of the 
recording at issue was for broadcast purposes, the CEP's 
jurisdiction, argued the union, encompassed both mediums 

and was not, in any event, restricted to broadcasting. … 
 

and was largely accepted by Arbitrator Nairn at para. 71: 
 

Article 9 is titled "Jurisdiction". Pursuant to Article 9.1 the 
employer agrees to continue the current practice of 

assigning duties, as described in Article 10, to employees 
in the bargaining unit. The use of the word "shall" in Article 
10.1 of the collective agreement reflects a mandatory 

direction that bargaining unit employees are to perform "all 
the duties" set out in Article 9.1. Implicit is the corollary 

that other employees are not to perform those duties. That 
agreement forms the basis of the grant of work jurisdiction 
to members of the CEP. Subject to a determination of what 

those duties entail, Articles 9.1 and 10.1 of the collective 
agreement establish an exclusive jurisdiction to bargaining 

unit members to perform work. 

 

114. The CEP also rejects any characterization that it is the “old 
technology” union and the Media Guild is the “new technology” union – 

although I do not think either TVO or the Media Guild really argued 
that.  More significantly, the CEP pointed to the provision in its 

collective agreement that it negotiated to ensure its members were 
trained to embrace new technology (Articles 9.2 – New Devices, 9.3 

and 9.3.1 about training) which were also referred to in Nairn 
decision #2 (at para. 91). 

 
115. To the extent the Divisional Court quashed Nairn decision #2, 

the CEP argues it did not reject this approach to the interpretation of 
the language of the CEP collective agreement (which result, in any 

event, the CEP strongly disagreed with and offered argument about 
why the Divisional Court ruling was wrong – but about which I make 

no comment). 
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116. Considering all of this collective agreement language, Unifor 

says that the ID position is a better fit into its bargaining unit. 
 

117. First of all, Unifor says, considering the proper interpretation 
of the CEP collective agreement (either as I should find myself or as 

found by Arbitrator Nairn which I should find persuasive) that the CEP 
had exclusive jurisdiction over certain work, and whatever my 

jurisdiction pursuant to section 99 of the Act, it does not include any 
authority to amend the scope or jurisdiction clauses (Articles 9 and 10) 

of the CEP collective agreement (because section 99(7) or (9) only 
enables the Board to amend the bargaining unit in a collective 

agreement), there would be immediate legal and practical problems if 

the IDs were to work in the Media Guild bargaining unit and perform 
work within the exclusive jurisdiction of the CEP spawning a host of 

new CEP grievances.  Moreover, although TVO took no position on 
which bargaining unit IDs should be placed, it clearly did not want the 

job broken up. 
 

118. Second, although Ian Craine may spend a significant or the 
majority of his time working with the teacher-writer, that person was 

not a member of any bargaining unit.  Rather, and particularly with 
respect to the third stage of developing a course, the production stage, 

Craine spent his time working with members of the CEP bargaining 
unit in the ILC – whether it be the New Media Specialists, the Editors 

or the Education Production Specialists.  In fact, of the approximately 
48 people in the ILC, none were members of the Media Guild.  The 

Media Guild, the CEP argued, had no analogous classification to IDs, 

whereas the job was akin to the already-existing CEP classification 
#314, Education and Research Advisor (“recommends and approves 

the educational content” — see paragraph 109 supra).  It was, in the 
CEP submission, a natural fit in its bargaining unit. 

 
119. With respect to the DMPs, it was incontrovertible that at least 

some parts of their work and what Lehan did was clearly within CEP 
jurisdiction (camera work, audio recording, editing, some graphic 

work).  Again, since the position of both TVO and the Media Guild was 
that the job was indivisible, the exclusive jurisdiction language of the 

CEP collective agreement required the job be assigned to the CEP.  
Moreover, the earlier drafts of the DMP job description referred to it as 

Digital Media Producer/Web specialist – the latter being a classification 
in the CEP collective agreement.  In fact, when the job posting was 

finally filled, and TVO advised the Union that it had determined to 
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place the position in the Media Guild bargaining unit, it selected as the 
best candidate Dave Erwin who had been performing very similar 

functions since approximately 2008 while holding the classification of 
VTR editor in the CEP bargaining unit.  Erwin ultimately declined the 

job offer because issues involving his pension could not be 
satisfactorily resolved for him.  CEP argued alternatively that if this 

was not already a CEP bargaining position, TVO was in essence 
seeking to combine two positions into one and phase it into the Guild 

unit contrary to the CEP’s exclusive jurisdiction under its collective 
agreement.  

 
 (d) Analysis 

 

120. The difficulty I have with the CEP’s major argument is even 
assuming that the interpretation of the CEP collective agreement in 

Nairn decision #2 is the correct one, and it is unaffected by the 
Divisional Court decision, Arbitrator Nairn herself recognized the 

limitations of her decision at paras. 65 and 66: 
 

The issue is whether or not the CEP has the exclusive 
jurisdiction under the terms of its collective agreement 

with TVO to, using CallParrot software, record telephone 
interviews that are subsequently posted on a TVO website 
as a podcast. In submissions the union did not pursue any 

claim in respect of the pasting of the link to the podcast 
into the article. 

 
At the outset, I note that this is not a jurisdictional 
dispute application under section 99 of the Labour 

Relations Act, 1995 as amended. It is a grievance 
filed under the terms of the collective agreement 

between the employer and the CEP. My jurisdiction 
arises directly from Article 6.2 of the CEP collective 
agreement pursuant to which this arbitration was 

constituted. Although referred to the CMG collective 
agreement, I have no jurisdiction to make any 

binding interpretation of the terms of that contract in 
the context of a grievance filed by the CEP. Nor, to 
my knowledge, has the CMG filed a jurisdictional 

dispute application before the OLRB. Thus, while 
there may well be merit to the employer's argument 

that the criterion of economy and efficiency normally 
applied in jurisdictional disputes would have 
persuasive value should these unions share 

jurisdiction over the disputed work, that is not the 
issue before me. I am obliged to interpret the terms 
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of the CEP collective agreement in order to 
determine the scope of the union's work jurisdiction 
and apply that interpretation accordingly. 

 

[emphasis added] 

 
Not only do I not suffer from the same constraints imposed on 

Arbitrator Nairn, but those constraints are the very reasons why these 
disputes are ultimately now before the Board. 

 
121. The Board not only has jurisdiction, but it must, not only refer 

to the Media Guild collective agreement, but compare it to the CEP 
collective agreement to determine whether both claim the work in 

dispute – and, more particularly, if so, whether one claim is so 

superior to the other as to be a materially significant factor affecting 
the outcome of the jurisdictional dispute, which is the conclusion the 

CEP urged upon me.  When engaged in this exercise (which Arbitrator 
Nairn clearly recognized she could not do), I cannot say that.  I cannot 

come to the conclusion urged upon me by the CEP.  
 

122. Leaving aside the lengthy and elaborate argument and 
reasoning used to conclude that the CEP agreement gave it exclusive 

jurisdiction, I am still left with the fact that the Media Guild collective 
agreement (and certificates) confers upon its members jurisdiction 

(and claims work) where the “core functions are the preparation, 
creative development, production, direction and completion of 

programs for broadcast on television and/or the internet”.  To my 
mind, the mere use of the words “core functions” implicitly recognizes 

that there will still be ancillary functions that will be necessary to 

perform in addition (as long as those ancillary functions do not become 
the core functions of what those persons do).  I say that even if the 

words “duties necessarily incidental to” are not present in the Media 
Guild agreement, as Unifor argued.  With the benefit of hindsight, 

perhaps the inclusion of those words may have made the question 
clearer and avoided this jurisdictional dispute (although I seriously 

doubt it), but even if present, I would regard those words as largely 
gratuitous once the term “core functions” has been used.  To put it 

another way, in my view, this is no less implicit in the Media Guild’s 
collective agreement’s use of the concept of core duties than Arbitrator 

Nairn’s conclusion in Nairn decision #2 that the use of “all the duties” 
in Article 9.1 of the CEP collective agreement implicitly makes clear 

that other [non CEP] employees are not to perform those duties (see 
para. 113 supra and the quoted portions of Nairn decision #2). 
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123. I certainly recognize not only that the CEP bargaining rights 
were created first, but also that the CEP agreement in 2001 recognized 

a classification of New Media Specialists.  However, equally from the 
outset, there were very many exclusions from those CEP certificates 

(see para. 6 supra and emphasis therein) and those exclusions 
encompassed many “creative” or “content production” classifications 

that would form the Media Guild bargaining unit almost 30 years later.  
Moreover, no matter what, with the knowledge and intervention of the 

CEP, and in the face of the CEP bargaining rights, the Board did create 
distinct Media Guild bargaining rights, separate and apart from the 

CEP’s – which were described as employees : 
 

“… whose core functions are the preparation, creative 
development, production, direction and completion of 

programs for broadcast on television and/or the internet …” 

 

Clearly, those employees were outside of the reach of the CEP 
bargaining rights, no matter that some portion of the CEP bargaining 

unit may also do some content creation.  It is a contest between those 
peripheral functions and those core functions – a contest in which I 

believe the Media Guild prevails. 
 

124.  Ultimately, I cannot say that the CEP collective agreement so 
one-sidedly makes a superior claim to the work in dispute than the 

Media Guild’s so that it can have the virtually determinative impact on 

this jurisdictional dispute that the CEP sought to attribute to it. 
 

125. Equally, even assuming the applicability of the jurisprudence 
cited to me by the CEP (see paras. 86 and 87 supra and in particular 

those cases that suggest the importance of job protection language, 
e.g. Pioneer Manor, supra, Sudbury & District Health Unit, supra, 

et al), I am not persuaded that the language of the CEP collective 
agreement is so clear, explicit, strong or superior to be as 

determinative as the CEP urges.  This is not the case of positions 
clearly recognized to be (or indisputably) in the bargaining unit of one 

union (e.g. RNs vs RPNs) as opposed to the other, or specific work 
(unchanged by technology) that has for a long time unquestionably 

been performed by members of one bargaining unit and is then 
transferred to the other.  Rather, it is either new positions altogether 

(DMPs or IDs), or tasks that have become easier, simpler and 

accessible to more employees as new technology emerges and makes 
those tasks more easily performed.  Who could have said that 15 years 

ago – after both unions’ bargaining rights were clearly established – 
that the host of a television show – clearly never a CEP bargaining unit 
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position – would be able to take a photograph with a cell phone and 
post it to a blog in a matter of moments? 

 
126. To the extent it is necessary for me to comment, I see no 

greater weight to be intrinsically attributed in terms of job protection, 
to the CEP’s approach that arguably is focused on job functions or 

“present practice of assigning duties” (Article 9) as opposed to the 
Media Guild’s approach of “core functions” as the CEP argued.  Leaving 

aside the circularity of the CEP collective agreement language 
(Article 9’s reference to the present practice of assigning duties “as 

described in Article 10”) both Articles 9 and 10 of the CEP agreement 
still describe those duties as the “preparation” or “presentation”, 

inter alia, of “[TVO’s] television programs or other [TVO] projects – 

which in the end is not significantly different than a core function that 
includes “preparation” of programs for broadcast (the Media Guild 

language).  It may be, as Arbitrator Nairn found (regardless of 
whether the decision was quashed by the Divisional Court on different 

grounds), that looking only at the CEP collective agreement, its 
language was broad enough to warrant an interpretation finding 

exclusive jurisdiction over some of the work in dispute (and Arbitrator 
Nairn was looking only at the CallParrot work, not all of the work in 

dispute in this jurisdictional dispute).  That, however, is not the same 
as saying that the CEP approach has superior job protection 

implications than the Media Guild language, which comparison 
Arbitrator Nairn explicitly said she was not, and had no jurisdiction to 

make.  Moreover, to the extent that the CEP argues that the work in 
dispute has not been specifically exempted in the exceptions listed in 

Article 9.1.2 of its agreement, one cannot help but observe that those 

exceptions are to “existing practices” that the TVO will not be forced to 
alter – not necessarily new positions, technology or equipment.  

Ultimately, for what it is worth, one cannot help but observe that the 
Media Guild collective agreement in Articles 4.1 and 4.2 equally has  

provisions whereby the Media Guild and TVO also both agree that TVO 
“continue the present practise of assigning duties relating to the 

preparation, creative development, production, direction and 
completion” of programs for broadcast on television and for internet 

and educational programs to Media Guild members and TVO “shall not 
be required to alter existing practices” pursuant to the Management 

Rights clause of the Media Guild collective agreement.  In other words, 
the Media Guild appears to have negotiated much very similar, if not 

identical, job protection language, as the CEP asserts is unique to its 
collective agreement. 

 



- 61 - 

 
 

 

127. As observed earlier, I cannot give great weight to (or find of 
much assistance) the notion that the CEP collective agreement 

contains language about future jobs being created (unlike the Media 
Guild agreement), since Article 2.1 of the CEP collective agreement 

(the definition of employee – not the bargaining unit) explicitly 
restricts “any job created in the future” by the immediately following 

words making it contingent upon the agreement of TVO) and Article 
9.2 or 10.1.2 is explicitly constrained by the words “would fall into the 

bargaining unit” which is fundamentally the question I must decide 
here.  Moreover, Article 2.1 of the CEP collective agreement explicitly 

contemplates that there may not be agreement between the CEP and 
TVO about new positions falling into the CEP agreement (perhaps the 

possibility of TVO insisting they fall into the Media Guild agreement?) 

by providing the default resolution of such a dispute is not arbitration 
under the CEP collective agreement but referral to the Board (which is 

essentially what is happening here).  Even were it suggested that this 
is a reference to section 114 of the Act (and it was not), such a 

proceeding would only determine whether an individual was an 
“employee” for purposes of the Act – not whether it fell within the CEP 

bargaining unit.  That determination requires competing claims to the 
work – again what the Board is doing here pursuant to section 99 of 

the Act.  
 

128. Equally, I do not give much weight (and certainly not 
determinative weight) to the CEP language about training or new 

devices (and the problem here is many of the new devices used by the 
Media Guild require little or no training).  That language does not 

explicitly address competing claims for jurisdiction and whatever rights 

it confers are neither specific nor clear (“moral obligations”).  To the 
extent it confers protection, it is protection against layoffs – and 

whatever has happened here, no CEP members have been laid off as a 
result of Media Guild members performing work in dispute or to make 

room for DMPs or IDs (see discussion under Job Loss, infra, at 
para. 161).  Significantly, the Media Guild agreement also has 

language about both technological change (Article 4.3) and Training 
and Professional Development “for present and future needs of TVO 

and its employees” (Article 4.4). 
 

129. The CEP also sought to compare the “job categories” (or job 
descriptions) attached to the Media Guild collective agreement to those 

attached to (and explicitly made part of) the CEP collective agreement.  
Not surprisingly, there are many more in the CEP collective 

agreement, and almost necessarily they are much more specific.  Still, 
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many of the Media Guild jobs (e.g. Associate Producer, Producer 
Director I, Promo Producer, Producer director II, Director) have the 

words “directs the editing and mixing of audio and visual elements” or 
similar words referring to part(s) of those functions – but none have 

any words about performing the actual audio or visual recording like 
the classifications in the CEP collective agreement.   

 
130. This is essentially also the same argument that the CEP makes 

with respect to the work that is the subject of the CallParrot or the 
other grievances.  The grievances involve clear CEP functions and 

nowhere in the Media Guild agreement is there language about 
recording (audio or visual) – for a blog or otherwise. 

 

131. Again, in my view, that either overly simplifies or ignores the 
actual question – when Steven Paikin posts a photograph he has taken 

with his cell phone to his blog, is he clearly and by a significant margin 
stepping beyond his core function as a Host/Producer?  When 

Ms. Michaelis pressed the record button on her computer (or clicked 
the mouse) engaging the CallParrot technology while conducting her 

research interview that was subsequently podcast, was she clearly and 
by a significant margin stepping outside of her “core function” as a 

Producer/Director I?  Quite simply I do not think so.  Viewed in this 
light, I do not think it determinative that the fact that IDs or DMPs 

might indisputably perform some technical (or audio or visual) function 
(that if examined only separately and individually might be performed 

by someone in the CEP collective agreement) makes that their core 
function.  I do not mean to suggest that if that was all IDs or DMPs did 

they should not be covered by the CEP collective agreement – but 

equally indisputably, that is not the case here. 
 

132. This is not changed by the fact that until now, there have been 
no Media Guild members at the ILC.  Not everyone at the ILC is a 

member of the CEP nor are its bargaining rights described in any way 
that assign it exclusivity at the ILC.  Leaving aside management 

positions, the teacher-writers are not members of the CEP and are 
clearly not claimed by the CEP.  Although the teacher-writers are not 

members of the Media Guild either (and I need not address any 
questions of why they are not members of either union – nor was that 

raised) for me the question is whether the IDs are closer to the 
teacher-writers or the CEP members, like the Education and Research 

Advisor to which I was referred.  I think they are more akin to the 
teacher-writers because they are content creators (or that is their core 

function) and this is a contest between whether they belong in the CEP 
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of the Media Guild bargaining unit (not a contest between union vs. 
non-union).  Tellingly, TVO ultimately took no position on that question 

but abandoned its original position that the IDs were an excluded 
managerial position pursuant to section 1(3)(b) of the Act.  

Classification 314, Education and Research Advisor (see para. 109 
supra), to which the CEP pointed to me as being similar, has other 

duties (“design interface and usability features of new media products” 
“[O]rganizes and facilitates the testing of TVOkids content to groups of 

kids and teachers to gain feedback in support of educational outcomes 
and usability”) which certainly do not appear to relate to content 

creation, let alone being consistent with that being their core function. 
 

133. Equally, the CEP argument made with respect to both IDs and 

DMPs that because the proper interpretation of its collective 
agreement (whether I arrive at it on my own or am persuaded by 

Arbitrator Nairn’s interpretation) gives it exclusive jurisdiction over 
CEP work, placing them (when at least some parts of their job are 

clearly CEP work) into the Media Guild bargaining unit creates practical 
and legal problems, is at its best circular.  I need not amend the scope 

or jurisdiction provisions (Articles 9 and 10) of the CEP collective 
agreement (which the CEP argued I had no jurisdiction to do).  Those 

scope and jurisdictional clauses can only relate to what is found to be 
covered by the CEP collective agreement – if I declare the ID or DMP 

positions outside of the CEP collective agreement (or covered by the 
Media Guild collective agreement) then the scope or jurisdiction 

clauses of the CEP collective agreement do not apply to them.  If 
necessary, I can amend the bargaining unit of the CEP collective 

agreement to explicitly exclude those positions – a jurisdiction that the 

CEP does not dispute I have. 
 

134. Lastly, whatever weight should be attributed to what 
Dave Erwin was doing as an allegedly de facto DMP before the position 

was actually created (while a member of the CEP bargaining unit) is 
more than offset by the fact that he was receiving a premium pursuant 

to Article 15.11 (temporary upgrading) of the CEP agreement for doing 
it during that period.  That provision explicitly provides for a salary 

upgrade, not only when performing higher-rated positions in the CEP 
bargaining unit but also when performing “work outside of the 

bargaining unit”: 
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(d) When an employee agrees to be temporarily 
assigned by the Authority to perform work 
outside the bargaining unit, the salary shall be 

agreed upon by the employee and the Authority in 
accordance with the Authority’s Policy on 

Temporary Upgrades (HR 208). 
 

[emphasis added] 

 

TVO asserts that is what was being applied to Erwin precisely because 
it was a non-bargaining unit position – it obviously could not be a 

higher rated position in the CEP bargaining unit before the DMP 
position was actually created (and at which time TVO placed it into the 

Media Guild collective agreement).  Certainly amongst the evidence of 
all the grievances, there was no suggestion of a grievance by Erwin 

performing this work under that arrangement or that it was not 
acceptable to Erwin or the CEP. 

 
135. Ultimately, the CEP position was that it would not agree to any 

tripartite process (like Letter of Agreement #7 in the Media Guild 
collective agreement, see paras. 34-36 supra) because it believed that 

it had negotiated strong job protection language in its collective 
agreement and would not agree to any process that would diminish 

that – particularly when nothing was offered in return.  It relied by 

analogy to what the Board said in Pioneer Manor, supra, at para. 25: 
 

25. Employer's counsel also submitted that in the event 
the Board rejected his contention that the assignment of 
work in dispute to RNAs was not violative of Article 2.02, 

the Board should amend ONA's collective agreement so as 
to permit the Employer to assign that work to RNAs. 

However, we are not persuaded that it would be 
appropriate to do so in the circumstances of this case. As 
noted above, the Employer is also seeking to obtain such 

an amendment through the interest arbitration process. 
Indeed, the Employer's request for relief from this Board 

could well be viewed as premature, in that the interest 
arbitration board has not yet ruled on that matter. In our 
view, interest arbitration is an appropriate forum in which 

to at least initially seek such a change, as an interest 
arbitrator, if persuaded that such revision is warranted, will 

be in a position to make such an adjustment in the context 
of the total balance of the interest award. Thus, if ONA 
loses an element of its existing job protection in that 

manner, it will likely achieve some gains in other 
areas to offset that loss. It is highly doubtful that 
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this Board would be in a position to adopt a similar 
approach. Thus, for the Board to grant the 
Employer's request would be to deprive ONA, 

without compensation, of an important element of 
job security which was undoubtedly gained at some 

expense to other interests through the interest 
arbitration process. 
 

[emphasis added] 
 

and Sudbury & District Health Unit, supra at para. 33: 
 

33. Despite the entirely sensible attempt by the 
employer to improve the design of its health care program, 

neither the employer nor the Board can ignore the 
distinctive obligation borne by the employer under the ONA 

collective agreement. Although the AAHP:O has some claim 
to the disputed work, it arises only because of the 
employer's recent assignment of a non-nurse to its 

bargaining unit. In contrast, ONA bargained for 
significant protection of the work its members 

normally perform. And in this case, no one other than 
nurses performed the work from the time the position was 
created in 1976 until the recent disputed assignment. This 

is not a case where the competing trade unions rely on 
equal collective agreement rights to the work in dispute, as 

is typical in construction industry cases. Here, ONA 
bargained for protection from jurisdictional disputes 
and the AAHP:O did not. 

 

[emphasis added] 

 
and Community Care Access Centre of York Region at para. 19: 

 
19. In any event, the Board in this instance would be 

loath to grant a remedy in a situation where the CCAC and 
ONA have amended their bargaining rights through 

bargaining and the employer now purports such change 
creates a jurisdictional dispute.  CUPE resisted throughout 
any proposal to amend its collective bargaining rights in 

regards to Case Managers.  The Board in this instance, 
although understanding the concerns of the CCAC, does 

not feel that a negotiated amendment to the recognition 
clause with ONA may operate to defeat bargaining rights 
held by CUPE prior to such amendment.  The Board has 

traditionally left to the parties the responsibility to 
negotiate changes to their bargaining unit.  As the Board 
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has stated, interfering in negotiated bargaining structures 
could create uncertainty in the labour relations community 
and the Board should resist such uncertainty. 

 
and Glebe Centre Inc., at para. 36: 

 
36. In this case, ONA seeks to rely on a work protection 

clause which it has negotiated with The Glebe Centre. No 
competing claim for jurisdiction arises from the CUPE 

collective agreement, other than as a result of the 
reassignment of the work to the RPNs in breach of ONA's 
collective agreement. While this reassignment gives rise to 

a jurisdictional dispute within the meaning of the Act in a 
formal sense, it would be completely inappropriate for the 

Board to exercise its jurisdiction to confirm that 
reassignment. To do so would be to relieve The Glebe 
Centre of its contractual obligation with ONA by reference 

to factors which, in the absence of a competing claim 
arising independently of the breach, are properly raised 

during negotiation of the next collective agreement. I 
decline to give any consideration to those factors because 
to do so would undermine the collective agreement which 

the parties have entered into and their collective 
bargaining relationship. 

 
The CEP argues that similarly, TVO and the Media Guild seek to have 

the Board impose a tripartite process (and a result) on it or effectively 
amend its collective agreement without any concomitant benefit to it 

or its members. 
 

136. I do not see it that way.  As I noted before (see paras. 86 and 
87 supra), each of these cases, in my view, turn on their own facts 

and are to a great extent distinguishable on that basis.  More 
significantly, without necessarily disagreeing with the results reached 

in any of these cases, this is not a situation where CEP had clearly 
bargained for and obtained something that the Media Guild had not, 

and now either the Media Guild seeks to obtain that result by way of a 

jurisdictional dispute or TVO seeks to escape its bargain with the CEP 
by way of a jurisdictional dispute.  Certainly, it cannot be said that the 

CEP had successfully bargained for the IP or DMP positions.  If this is a 
contention that by refusing to become a party to a private third party 

contractual arrangement (as is clearly the CEP’s right), CEP is thereby 
immunized from the reach of the Act’s jurisdictional dispute provisions, 

that is clearly wrong and contrary to the public policy expressed in so 
many other contexts of not permitting parties to contract out of the 
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Act (although ironically, section 99(8) contemplates the parties may 
agree to refer a jurisdictional dispute to a tribunal mutually selected by 

them – exactly the opposite of the CEP’s position throughout this 
tortured history).  If this is a contention that the Media Guild (or TVO 

for that matter) can only seek to deal with this problem at the 
bargaining table – that is practically unworkable (how can a bilateral 

negotiating process deal with a trilateral problem? i.e., the refusal of 
the CEP to come to the table?),  not sound in terms of labour relations 

policy (the only solution would be for TVO to “take a strike” over this 
issue either by an unwilling and uncooperative CEP that thought it was 

already secure and had obtained adequate collective agreement 
protection, or an overreaching Media Guild that thought it was not?) 

and perhaps legally untenable (arguably impermissibly pushing an 

expansion of bargaining rights to impasse?). 
 

137. In my view, disputes of this sort are exactly the jurisdictional 
disputes that the Board is intended to resolve and adjudicate pursuant 

to section 99 of the Act.  At most, collective agreement language is a 
factor that the Board can and should take into consideration.  I do not 

necessarily quarrel that the CEP collective agreement, when examined 
by itself, can be interpreted consistent with the CEP having exclusive 

jurisdiction over some aspects of the work in dispute – as Arbitrator 
Nairn found.  But in my view, so can the Media Guild collective 

agreement – or if the language in the CEP collective agreement is 
clearer and better drafted (and I am certainly not convinced of such a 

conclusion), the difference is not so significant to be determinative or 
the major factor in the determination of this jurisdictional dispute – 

notwithstanding the forceful submissions of Unifor. 

 
(iii) Skills and Training 

 
138. The difficulty with this criterion is that in areas or tasks that 

were once highly skilled and capable of being performed only after 
significant training, the evolving technology has made much of the 

equipment much easier to use and more accessible (or “user friendly” 
as the Media Guild put it).  The Media Guild says those skills and 

equipment have now become and are no more than the basic tools 
that the journalists or producers are required to utilize to practise their 

craft or to perform the same “core functions” or duties of content 
creation that their members were always required to perform — in 

fact, such skills are now required in the postings for what are, at their 
core, producer functions. 
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139. TVO adopts the position of the Media Guild and also points me 
to journalist training (and Lehan, as a DMP, was an example) which 

increasingly incorporates at some level “technical” training so that 
journalists could use the new tools available to them and function in a 

digital age.  TVO points me to the comments of the Board in Boise 
Cascade, supra, where in the context of a jurisdictional dispute over 

instrumentation when the technology and training evolved past a 
traditional demarcation between two trades, at para. 23: 

 
23.  Boise recognizes that both the instrument 

mechanics and the I.B.E.W. employees have valued skills 
and experience but is unable to adequately utilize these 

attributes. The existing demarcation line prevents existing 
employees from benefiting from modern training and 
experience. Instrumentation training provided by 

educational institutions covers both pneumatics and 
electronics. If Boise were to hire someone recently trained, 

that person would be unable to fully utilize their training at 
the Fort Frances mill. The Board agrees with Boise that the 
current demarcation line has a negative impact in the 

career development and future job security of employees 
performing instrumentation work. 

 
140. The CEP says that its members have always had the skill and 

ability to do audio or video recording – there is nothing new for them 
to learn, so the new positions can be put in their bargaining unit.  

What that ignores, particularly with respect to IDs or the DMPs, is the 
journalistic or “content-creating” component of those jobs.  Perhaps it 

is arguable (and I do not think so) that is not their “core duties”, but 
to ignore it completely is untenable.  In my view, it is not coincidental 

that both Craine (the ID) and Lehan (the DMP) had significant prior 
content or subject matter or journalism education and experience (see 

paras. 47 and 65-70). 

 
141. However, equally, the fact that some of the technology has 

now become less complex or easier to use is not a basis for the Media 
Guild (or TVO) to say this factor favours them (after all, both the DMPs 

or the IDs will work with CEP members when the tasks are too 
sophisticated for them).  In my view, this factor is relatively neutral.   

 
(iv) Economy and Efficiency 

 
142. Both the Media Guild and TVO argue that the factor of 

economy and efficiency strongly points to the work being awarded to 
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members of the Media Guild.  As the work of the Media Guild 
bargaining unit (or content creation) has evolved in the new digital 

world, it is both impractical and impossible, let alone uneconomical or 
inefficient, to preclude these tools from being used or to separate the 

use of this increasingly more accessible technology from the core work 
– or content creation.  They both say there can be no better example 

of this than the CallParrot grievance – it would simply be absurd to get 
a CEP member to “push the computer button” to engage the CallParrot 

technology while the Media Guild was conducting the interview or 
research (and well before it was necessarily determined that the 

interview would be appropriate, in and of itself, for broadcast). 
 

143. This was equally true for grievances with respect to 

“The Agenda” or Steve Paikin posting photographs or videos he took 
(on his cell phone) to his blog or Facebook page, etc.  Both 

characterize the CEP position as tantamount to requiring a CEP 
member to always travel with Paikin (or other producers) to take those 

pictures, which even if one knew ahead of time whether the 
opportunity for the picture or video would arise ahead of time, would 

be hugely uneconomical and inefficient. 
 

144. This was also equally true for other CEP grievances when 
“The Agenda” went “on the road”.  In those grievances, producers 

would be in location prior to broadcast conducting multiple discussion 
groups with members of the public to determine the “local issues” 

appropriate for broadcast.  Technologically, a member of discussion 
groups would be given a “flip” cell phone plugged into a computer to 

record or text whatever they thought appropriate (with the 

involvement of a Media Guild producer).  That material would be 
uploaded to the “Wiki” where it would be subject to general comment 

and ultimately be selected and downloaded by producers determining 
what to use for broadcast the next or same day.  That also resulted in 

various grievances by the CEP, but was inherent to the work of Media 
Guild producers dealing with social media and impossible to sever from 

their content creation functions.  
 

145. TVO further points out that the skills and training for those 
tasks and positions in dispute either range from non-existent (e.g. 

operating the CallParrot technology) to those skills that are 
increasingly becoming a part of everyday life for many people (use of 

social media) and in particular now becoming an expected component 
of the skills and responsibilities of hosts and producers in a multi-

platform world.  Courses in media and journalism now expose, if not 
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fully train, graduates to be fully literate in much of the technology.  
Lehan testified that he would not be able to do his job as a DMP and a 

content creator for multiple platforms without access to these tools.  
Accordingly, this factor favoured assigning the positions and tasks in 

dispute to the Media Guild. 
 

146. TVO also pointed out that it was a public and taxpayer-funded 
institution (80% of its revenue came from the Government of Ontario 

which had been reducing that funding as TVO was expected to 
generate more of its own revenue) so there was an even higher 

expectation that its resources be spent effectively and efficiently.  That 
had led to staff reductions (16% in the Media Guild bargaining unit and 

9% in the CEP bargaining unit).  It was therefore crucial for the Board 

to consider whether one person could perform the job (e.g. DMP) 
rather than splitting it into two or finding a second person to perform 

some small part of it (e.g. CallParrot).  Lastly, to the extent that new 
media participation (blogs, Twitter, etc.) celebrated “authenticity” for 

the viewer (which included “spontaneity”), that would be defeated if 
content creators (e.g. Steve Paikin) were forced to travel with a CEP 

technician in order to “spontaneously” take a cell phone video or 
snapshot and post it to their blog. 

 
147. Perhaps not surprisingly, the CEP did not make extensive 

submissions with respect to this factor.  To the extent that IDs or 
DMPs were full-time jobs, the CEP asserted that most of the economy 

and efficiency concerns raised by the other parties would be just as 
easily avoided by putting both positions in the CEP bargaining unit.  

More importantly, the CEP asserted that economy and efficiency ought 

not to trump all other factors and, in particular, the Board ought not 
permit a jurisdictional dispute to trump or negate what one of the 

trade unions had secured in collective bargaining.  I have already 
discussed what I regard as an unwarranted overemphasis that the CEP 

places on this point, even if I thought that was clearly applicable here 
(and I do not), so I will not repeat that again (see paras. 135-137, 

infra). 
 

148.   Contrary to the assertions of the CEP, I regard this factor, in 
the circumstances of this case, to be the most significant, if not 

determinative, factor.  It is certainly not unprecedented for the Board 
to find economy and efficiency to be the predominant factor — see 

Boise Cascade, supra, for example.  To be blunt, to uphold the CEP 
position in this jurisdictional dispute context, with respect to, for 

example, the CallParrot grievance or the Steve Paikin Agenda 
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grievances, is to make a mockery of this factor as a criterion, the 
purpose of section 99 of the Act, or what the Board seeks to achieve 

under that section.  The lack of reality to the implications of the CEP 
position in this regard (a CEP member should be called to push the 

record button for the CallParrot technology, a CEP member should 
accompany Steve Paikin so he could take a cell phone photograph to 

post to Mr. Paikin’s blog), is only exacerbated by the rapidly-changing 
technology that is blurring the border between these two unions’ 

jurisdiction.  But to attempt to ignore it, or asking the Board to ignore 
it in assessing this jurisdictional dispute, is akin to a person on the 

beach trying to stop a wave from rolling in by holding up his hands in 
protest.  I have considerable sympathy for the position the CEP finds 

itself in but the hard truth is that some technical audio or visual tasks 

that were formerly complex, difficult, time-consuming or required 
some degree of training on expensive equipment can now be 

performed by teenagers (or younger children) everyday on readily-
available equipment (assuming one can accurately describe a cell 

phone today as equipment), let alone by Media Guild members in the 
ordinary performance of their jobs. 

 
149. Were this a case within the federal jurisdiction, it would 

arguably be a perfect case for the CIRB to consider whether these 
different bargaining units should continue to exist as presently defined 

(or at all) like the CBC case, supra.  It is not.  For that matter, no 
party argued that the Board has such jurisdiction – although 

considering the statutory basis in the Code upon which the CIRB 
exercises that jurisdiction and comparing them to the statutory 

provisions of the Act, there may be a time for the Board to re-examine 

its approach.  However, no party urged that here and this is therefore 
not that time. 

 
150. Suffice it to say that I think economy and efficiency is a crucial 

factor that very heavily favours the position of the Media Guild and 
TVO. 

 
(v) Employer Past Practise 

 
151. Both the Media Guild and TVO argue there is no relevant 

employer past practise here because this is new and developing 
technology.  What is in dispute are cases of first instances – the first 

time the technology has been used or the creation of positions that will 
utilize that technology.  The Media Guild members are being asked to 
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do what they always did – create content – they are just using new 
tools to do so. 

 
152. The CEP again pointed me to Nairn decision #2 where what I 

understand some six days of evidence was reviewed.  It clearly 
discloses that as TVO transitioned into an on-line presence, with 

websites and podcasts, and converted from analog to digital 
technology, CEP members were performing the video and audio 

recording for broadcast on either television or internet, whether 
intended originally for television broadcast or directly for the internet.  

I think it fair to say (nor was it seriously disputed by either the Media 
Guild or TVO) that until the CallParrot incident involving Ms. Michaelis, 

virtually all recording audio or visual, analog and then digital, certainly 

within the studio, and apparently outside the studio, for broadcast on 
television or the internet, was performed by CEP members.  Although 

the CallParrot incident may appear small, the CEP pointed me to 
Exhibit 24, a photograph posted to TVO’s internal website of the 

backpacks of equipment given to DMPs (“providing our content 
producers with a new set of production tools” as referred to by TVO on 

the website), as proof that CallParrot was only “the thin edge of the 
wedge”.  The CEP argues that accordingly, the factor of employer past 

practise strongly favours it. 
 

153. Again, I do not see it that simply.  There is not a practise of 
new simple recording technology, accessible by merely clicking a 

mouse or pushing a button (or by use of a cell phone or readily 
available camcorder) that a “content creator” in the performance of 

their ordinary duties would be precluded from using, or that requires 

that content creator to engage a CEP member to perform that simple 
recording task.  In the circumstances of this case, it is not clear to me 

how much weight I can attribute to past practise (even were I to view 
it as clearly as CEP suggests I should – which I do not) from a world 

where Twitter did not exist, Facebook or blogs had not developed to 
the point where they are now – at a minimum – substantial 

components of this industry.  I do not dispute that some of the same 
technology is both available to and used by CEP members when 

performing their duties (e.g. the evidence of Larry Currie at para. 16 
of Nairn decision #2) making some of their tasks more easily done or 

able to be done contemporaneously while performing other of their 
ordinary duties.  I see what is happening here is, if not exactly 

instances of first impression as the Media Guild and TVO argued, 
instances where changing technology renders some functions less 

technical or less complex so that they may be relatively easily 
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performed by Media Guild members while performing their Media Guild 
job duties.  It is not so much the CEP being the old technology union 

and the Media Guild being the new technology union, as the CEP 
accused the other parties of falsely trying to characterize it, as much 

as the way things were done with the old technology does not 
necessarily dictate how things will be done or which tasks (now 

simpler, faster, or less complex) will be exclusively performed by 
whom with the new technology.  As counsel for TVO put it, I ought not 

and certainly was not required, to equate the use of older traditional 
technology and methods with new technology and methods. 

 
154. Accordingly, I see employer past practise to be a relatively 

neutral factor here – or if it favours the CEP, it is not by a margin 

significant enough to materially affect the outcome of this jurisdictional 
dispute. 

 
(vi) Industry Area Practise 

 
155. Although traditionally a factor more determinative in 

construction industry jurisdictional disputes, TVO argued that I could 
glean much from the jurisprudence of the Canada Industrial Relations 

Board (CIRB) where similar problems were faced with the multiple 
bargaining units in the CBC.  Although the CIRB dealt with these 

problems under section 18.1 of the Canada Labour Code, reconfiguring 
(or combining) bargaining units (which again no one argued is a 

jurisdiction that the Ontario Board has or has ever exercised), TVO 
said that jurisprudence could give me a good idea “where the industry 

was heading”.  For example, in the first decision, [2003] CIRB No. 

218, already more than a decade ago, I was pointed to paras. 54-57 
and 66: 

 
[54] The evidence in respect of the Windsor Experiment 

was supported by the evidence of numerous witnesses and 
numerous other examples indicating that in respect of 
all aspects of CBC broadcasting including radio 

operations, Internet and news television 
broadcasting, technology has continued to evolve 

following the previous bargaining unit restructuring. 
Upon the evidence now before the Board, work 
flexibility has in almost all cases been a requirement 

to enable the consequent technological and evolving 
jurisdictional pressures to be addressed. Measures to 

allow the evolving and improving broadcast 
technology and equipment to be utilized efficiently 
and effectively, including the creation of new work 
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positions, assignments and working conditions that 
cross skill and unit lines allowed the Windsor 
Experiment to succeed. The Board heard many other 

illustrative examples of working situations that have 
evolved to utilize developing technology. While the CEP 

suggested to the Board that the technological change 
occurring was not so dramatic or unusual that a 
reassessment of bargaining unit structures ought to be 

considered in response to it, the evidence before the Board 
in the present proceedings in respect of the Windsor 

Experiment and the other examples provided, suggests 
that the evolution of technology is continuous and 
that it demands a continuous and flexible response 

in the workplace. 
  

[55] An example presented in respect of radio concerned 
the production of the CBC’s Saturday afternoon pop culture 
program “Definitely Not the Opera.” The digital program 

editing and digital production of that program using 
desktop computers to edit and structure programming 

rather than splicing tape segments together has enhanced 
this program’s production. Such use of desktop computers 

is more and more the norm within the CBC. This 
technology allows those responsible for the artistic 
production of programs to directly undertake the 

technical production of programs using computerized 
equipment that is more easily utilized and to an 

increasing extent can be operated by the less 
technically proficient. The Board heard extensive 
evidence, which indicated that desktop radio 

equipment and other computerized digital audio and 
visual equipment allow the technical aspects of 

production to be more integrated. The work of program 
production is to a greater extent being carried out by 
production teams in which those with technical, 

organizational and intellectual skills commonly combine 
and integrate their work. More and more often, a single 

person working as a roving reporter can report, self-
tech and edit programming. The former reality of the 
segregated exercise of technical skill is less and less 

the reality as equipment continuously becomes more 
automated and more easily used. 

  
[56] The use by non-technical employees and others of 
such technical advances across bargaining unit 

jurisdictional lines was permitted to the CBC by the 
express permission of the CEP. A “Desktop Radio Waiver” 
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agreement was concluded to permit the use of equipment 
known as D-cart to do electronic editing, line-up and play 
back of radio audio material. The agreement provided for 

the retraining or re-deployment of affected employees. The 
Board heard numerous examples of more effective and 

flexible working practices allowed by the combination of 
more flexible working rules and such technical advances. 
  

[57] While the CEP, in its submissions and through 
the evidence of certain CEP witnesses, argued that 

the continued simplification of technology and its 
use by non-technical people were not a new or 
pervasive phenomena, the evidence suggests that 

both are rapidly increasing. It is certainly true that 
the occasional use of technical equipment by non-

technical personnel is not totally new. However, the 
occurrence and scale of the use of technical 
equipment by non-technical personnel, as the 

equipment becomes simplified and easier to use 
constitute a recent and irreversible development. 

The accompanying closer integration of technical 
functions with other program production functions is 

also pervasive. The resulting closer integration of the 
technical and the intellectual or artistic is not 
isolated or unusual and the evidence is that 

employees, in general, profit from it. 
 

… 
 
[66]  It is important as well to consider the impact of 
digital radio and television. Digital radio is now well 
established at the CBC, and is expanding. Digital television 

is now widely available in the United States. The CBC is 
committed to introducing digital technologies to its 

television production, distribution and delivery. The 
picture that emerges is one of a continued 
technological evolution, which has blurred the 

boundaries of the previous bargaining units and has 
and will continue to require adjustment. The external 

situation does not appear to be one that is likely to 
allow the CBC to stabilize into fixed work patterns 
for some time to come. A continued adaption of the 

existing bargaining structures to the shifting reality 
will almost certainly be required in coming years. 

Whether it will be accomplished by collective agreement 
amendment or by changes to the bargaining structure, 

requires to be determined. 
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[emphasis in bold] 

 
156. In the same vein, I was again pointed to both various articles 

about the changing media landscape (internet and blogs), the 
increasing use of technology by producers and journalists, and the 

various and increasingly numerous graduate and post-graduate 
courses at leading journalism schools in both the United States and 

Canada with respect to the new media and digital media all showing 
that increasingly, part of the journalists’ (the content creators’) 

training and job today incorporates the performance of tasks that 
might earlier have been viewed as technical (and before the threshold 

of accessibility to perform such technical tasks was rapidly being 
lowered).  All of this supported the assignment of the work or positions 

in dispute to the Media Guild. 
 

157. The CEP went further and argued that outside of construction 

industry jurisdictional disputes (where there are common standardized 
or pattern collective agreements binding on many employers), this 

criterion is of little assistance in other jurisdictional disputes such as 
this one.  There really is no evidence here of bargaining rights with 

other employers or other employers’ past practise.  Even with respect 
to TVO, other than the Paikin grievances, there is no evidence of the 

Media Guild members doing the work in dispute.  The growing 
importance of social media (even conceding it was more important to 

broadcasters) or the literature filed by TVO on that subject, while 
perhaps not untrue, was of no help to me in determining to which 

union the work should be assigned. 
 

158. I do not think I can go as far as the CEP argued.  There are 
too many grievances besides just the Paikin grievances (e.g. 

CallParrot, the “Agenda on the Road” grievances) and to some extent 

these are disputes of first impression as the technology blurs the line 
between the jurisdiction of the two unions (or as the CEP, for other 

purposes in the context of another argument chose to characterize it, 
“the thin edge of the wedge”).  I think it fair to draw from the CBC 

case that this is a general problem affecting broadcasters, even if the 
specifics or situations are different than at TVO. 

 
159. Having said that, I do not regard the evidence of what is 

actually happening “on the ground” so clearly made out or so directly 
analogous to TVO to find this factor as much more than slightly 

favouring the Media Guild, to the extent that it is helpful at all. 
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(vii) Employer Preference 

 
160. To the extent this criterion was relevant, both the Media Guild 

and TVO argued it pointed in favour of the Media Guild to whom TVO, 
the employer, had assigned the tasks or jobs (although not IDs).  TVO 

asserted that failing to secure CEP cooperation, it was compelled to 
make an assessment of its own, and it favoured the work either being 

assigned to or performed by members of the Media Guild bargaining 
unit (again with the exception of IDs).  TVO says it has conducted 

itself much as the employer in Boise Cascade, supra, at paras. 27 and 
30: 

 
 27. There is little doubt in this case concerning the 
employer's preference. Boise has spent and plans to 
continue to spend a considerable amount of capital dollars 

to improve the technology and equipment at the Fort 
Frances mill. It prefers that this technology be used as 

efficiently as possible. Boise has also spent a considerable 
amount of time and resources to secure a resolution of this 
dispute in order that employees from one bargaining unit 

perform all instrumentation work. In Boise's view, the 
nature of the technological changes are such that all 

instrumentation work should be performed by the I.B.E.W. 
 
… 

 
30. The Board is satisfied that Boise has exhausted all 

reasonable avenues to resolve this issue. The issue has 
come up during the course of collective bargaining. 
However, the Board recognizes that this type of issue is 

extremely difficult to address in multi-union central 
bargaining and would have a negative impact on collective 

bargaining. Since this is not an issue which can be 
bargained to impasse having regard to the relevant 
bargaining unit descriptions, it is extremely unlikely that 

the parties would be able to resolve this dispute in 
bargaining. The Board has had the benefit of observing the 

dispute over instrumentation work for many years. Boise 
has made realistic and good faith efforts to resolve the 
dispute. The numerous efforts the parties have made to 

resolve the issue have not succeeded. This is clearly a 
situation where the parties have exhausted all reasonable 

avenues to achieve a resolution of this dispute. In the 
Board's view, one of the purposes of section 91 [now 

http://www.canlii.org/en/on/laws/stat/rso-1990-c-l2/latest/rso-1990-c-l2.html#sec91_smooth
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section 99] of the Act is to permit the Board to intervene in 
circumstances such as these. 

 

To the extent I rely on this criterion, it favours the Media Guild – 
however I would not decide this case on this factor alone. 

 

(viii) Job Loss 
 

161. To the extent that the jurisprudence suggested that this was a 
relevant criterion (and notwithstanding the decrease in TVO’s overall 

employee complement which in fact had fallen more heavily on the 
Media Guild (16%) as opposed to CEP (9%)), the increased expansion 

by TVO into the digital world has created over 30 new positions in the 
CEP bargaining unit, which increase alone was almost the size of the 

entire Media Guild bargaining unit (approximately 40).  In fact, in 
approximately 2000, the New Media Specialists were added to the CEP 

collective agreement (ironically without objection by the Media Guild).  
The DMPs and IDs only numbered about 5 each.  In these 

circumstances, TVO pointed out any characterization of these 
assignments or work, or TVO’s increased digital expansion, as 

threatening the existence of the CEP bargaining unit was simply 

wrong. 
 

162. The CEP argued not so much that there was actual job loss to 
its members as a loss of opportunity or lost growth to its bargaining 

unit.  It said that there have been no CEP members hired in a number 
of years and the most recent hires have been the DMPs all to the 

Media Guild bargaining unit.  It said TVO layoffs were falling 
disproportionately on its unit while the Media Guild was making 

incursions into work it never had before. 
 

163. The difficulty with the arguments here is they are somewhat 
circular – to argue job loss is to assume that one union had the job to 

lose in the first place – which once again is the question the Board is 
being asked to determine.  What is clear is that there is no evidence 

that a CEP member has been laid off to make room for a new hire – 

either a DMP or ID – or as a result of Media Guild members performing 
the work in dispute (that is why there was a de minimis argument 

raised in the Nairn decision #2).  I cannot find this factor particularly 
helpful to me. 

 

http://www.canlii.org/en/on/laws/stat/rso-1990-c-l2/latest/rso-1990-c-l2.html
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VI Summary 
 

164. To summarize, my analysis of the customary Board criteria, 
with some exceptions, are all relatively neutral in these circumstances 

or favour one union over the other by a degree so marginal as not to 
be particularly significant.  The exceptions are employer preference 

which favours the Media Guild (except for IDs, where TVO took no 
position) and, more importantly, economy and efficiency which, as I 

have explained above, I think so predominantly favours the 
Media Guild in the circumstances as to be largely determinative.  

Without wishing to repeat myself in reasons that are already too long, 
the insistence of the CEP for those portions of the work that were the 

subject of the CallParrot dispute or the other grievances be performed 

only by its members when it is such a small and incidental portion to 
what the Media Guild members do, without dispute, is hugely 

uneconomic and inefficient, and in today’s world, simply not credible.  
The CEP asks the Board to ignore changes in technology, changes in 

broadcasting platforms and the broadcasting industry generally, 
changes to the workplace landscape, and the changing roles of 

producers, directors and journalist/hosts.  I am not prepared to do so.  
 

165. Although not so dramatically clear with DMPs and IDs, I 
nevertheless conclude that their “core functions” are the preparation, 

creative development, production, direction and completion of 
programs for broadcast on television and/or the internet and 

educational programs, products and services – the very heart of the 
Media Guild bargaining unit.  To the extent they do other tasks in 

performing these core functions that may in other contexts have been 

done by CEP members (or more accurately used tools that may in 
other contexts have been used by CEP members), it is not of such a 

significant magnitude to change those core functions.  Accordingly, I 
am of the view that DMPs and IDs fit more appropriately into the 

Media Guild bargaining unit. 
 

VII Remedy 
 

166. Unifor argued that the Board has no authority to amend a 
collective agreement other than very limited authority granted under 

section 99 of the Act – only to “alter a bargaining unit” pursuant to 
99(7) or to “alter the description of the bargaining units in any such 

agreement” pursuant to section 99(9) (and then only: “[w]here an 
employer is a party to or is bound by two or more collective 

agreements and it appears that the description of the bargaining unit 
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in one of the agreements conflicts with the description of the 
bargaining unit in the other or another of the agreements …”). 

 
167. Accordingly, Unifor says I have no authority to amend any 

other provisions of the CEP collective agreement and, in particular, 
Articles 9 and 10 by which it says it has exclusive jurisdiction over the 

work in dispute.  TVO and the Media Guild take a more expansive view 
of my authority. 

 
168. I need not examine and analyze this alleged difference of 

opinion too greatly.  For the remedy I impose, it is sufficient to assume 
the narrower Unifor view that I can only amend the bargaining units.  

Unifor cannot dispute that the Board has that jurisdiction under, at 

least, section 99(7) of the Act.  Nor can it credibly claim that TVO is 
not bound by two collective agreements and it appears that the 

descriptions of the bargaining units in those agreements conflict to 
bring me within the jurisdiction conferred by section 99(9).  One 

cannot help but observe that the threshold, even under section 99(9) 
is for an “appearance” of such a conflict.  Here, although I believe the 

conflict is explicit on the words (since both bargaining units purport to 
exclude the others), the history here surely demonstrates that there 

appears to be such a conflict. 
 

169. Therefore, I direct that Article 2, the recognition clause of the 
Media Guild Collective Agreement, be amended as follows 

(amendments bolded): 
 

2.1 The OECA recognizes CMG as the sole and 

exclusive bargaining agent of full-time 
employees of OECA in a [sic] and/or based in 

the City of Toronto and the City of Ottawa 
whose core functions are the preparation, 

creative development, production, direction 
and completion of: 

 
1. programs for broadcast on television 

and/or the internet; 
 

2. educational programs, products and 
services; 

 
including the performance of duties or 

use of tools or equipment that are 
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necessarily incidental to the 
performance of such core functions, 

including digital media producers and 
instructional designers, save and except 

supervisors, persons above the rank of 
supervisor, web specialists and individuals 

and positions who are represented by the 
Communications, Energy and Paperworkers 

Union of Canada, Local 72M and Nabet-CEP, 
Local 700 (subject to the decision of the 

Ontario Labour Relations Board dated 
March 23, 2015), the ACTRA Performers 

Guild (ACTRA), The Union des Artistes (UDA), 

the American Federation of Musicians (AfM), 
The Writers Guild of Canada (WGC) and the 

Société des Auteurs, De Radio, Television et 
Cinéma (SARTEC) [sic].   
 

[emphasis added] 

 
170. Equally, I amend Article 2.2 of the CEP Collective Agreement 

as follows: 
 

2.2 The Authority recognizes the National Union as 
the exclusive bargaining agent for all persons 

defined by the Ontario Labour Relations Board in 
its decisions of July 9, 1971 and October 16, 

1972 as necessarily amended by the 
decision of the Ontario Labour Relations 

Board dated March 23, 2015 with the 
exception of: 

  

 Supervisors and Managers, persons above the 
ranks of supervisor and manager, and: 

  
… 

 
CMG Positions  

Acquisitions Officer I  
Acquisitions Officer II  

Associate Producer  
Director  

Host Producer  
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Producer Director I  
Producer Director II  

Promo Producer  
Senior Producer/Director 

Digital Media Producer 
Instructional Designer 

 
[emphasis added] 

 
171. Since the recognition clause of the CEP Collective Agreement 

refers back to the original certificates of the Board issued to the CEP, I 
would clarify that this decision declares that those certificates also 

exclude (together with the other specifically-named classifications that 

are now part of the Media Guild bargaining unit) the Digital Media 
Producers and Instructional Designers. 

 
172. To the extent that it is also necessary, I declare that all the 

work in dispute (covered by any of the CEP grievances including the 
CallParrot grievance) is the work of the Media Guild in the 

circumstances of those grievances, and covered by its collective 
agreement.  In other words, the assignment of all such work to 

members of the Media Guild is hereby confirmed. 
 

 
 

 
 

“Bernard Fishbein” 

for the Board 
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